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Abstract 

This paper considers the governance of property in Aceh and the effect of the tsunami disaster. In a 

complex social system, the mechanisms to ensure respect for property include contracts, coercion and 

coordination. Because these mechanisms cluster at spatial scales – such as households, neighborhoods 

and the state – there is a relationship between changes in scales of property governance as a result of 

catastrophe and alterations in proprietary bundles of rights. This was the case in Aceh after the tsunami 

disaster. Prior to the disaster in Aceh, certain types of “sticks” in the bundle of property rights tended 

to associate with particular scales of collective property governance. The disaster altered these spatial 

scales of governance in two significant ways. First, inheritance matters resolved informally within 

families became more likely to fall for determination at extended family or community levels of 

governance. Second, the application of systematic land titling introduced central government-based 

titling mechanisms that reduced the significance of unregistered future or co-ownership interests 

relative to registered rights of ownership. In these two respects, a perspective on property based on 

spatial scales of governance provides another way to consider the interaction of custom, Islam and 

law in pluralist cases such as Aceh. 
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1. INTRODUCTION
This paper considers the governance of property in

Aceh and the effect of the tsunami disaster. Prior to

the disaster in Aceh, certain types of “sticks” in the

bundle of property rights tended to associate with

particular scales of collective property governance.

The disaster altered these spatial scales of

governance in two significant ways. First,

inheritance matters resolved informally within

families became more likely to fall for determination

at extended family or community levels of

governance. Second, the application of systematic

land titling introduced central government-based

titling mechanisms that reduced the significance of

unregistered future or co-ownership interests relative

to registered rights of ownership. In these two

respects, a perspective on property based on spatial

scales of governance provides another way to

consider the interaction of custom, Islam and law in

Prior to the disaster in Aceh, certain types of “sticks”

in the bundle of property rights tended to associate

with particular scales of collective property

governance. For example, restrictions on alienation

and rights of original acquisition associated with

community levels of governance. Future interests for

children, and co-ownership among spouses,

associated more intensely with family governance.

Rights of impersonal exchange associated with land

administration institutions of the state. Although

there were no broad-scale transitions along the

continuum of common property and private

pluralist cases such as Aceh. 

In a complex social system, the collective mechanisms 

to ensure respect for property include self-enforcing 

contracts to create property, coercive acts to defend 

property, and coordinated processes of respect for 

property.
1
Further, in the case of coordination, 

collective respect for property may develop from a 

number of focal points – including possession, socio-

religious norms, small group leadership and law or 

legal order.
2 
Because all these mechanisms cluster and 

interact at spatial scales – such as family households, 

neighborhoods and the state – there is a relationship 

between changes in scales of property governance as a 

result of catastrophe and alterations in proprietary 

bundles of rights. 

property, there were alterations to spatial scales of 

governance which affected interconnections among 

rights of acquisition, succession and alienation. This 

relationship between rights and collective 

governance, and its implications for institutional 

change, is illustrated by a number of examples, 

including transitions to titling law, and women’s 

rights to land. 

2. TRANSITIONS TO TITLING LAW

El Hakimy’s study of rural property rights in Aceh 
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illustrates the alterations in property that may arise 

from transitions to state-based systems of land 

administration.
3
 According to El Hakimy, 

individual rights of land ownership are subject to 

the following restrictions in rural areas. Relatives, 

neighbors and members of the village hold veto 

rights over proposals to alienate land, unless the 

land has first been offered successively to those 

groups. Village leaders have a right of 

consultation in relation to proposals for alienation. 

There is a right to acquire land for community 

needs. Neighbors hold a right of way where there 

is no other reasonable means of passage.
4
 El 

Hakimy further identifies as common property 

unallocated areas of land, water and forest within 

village territorial boundaries.
5
There are rules 

governing allocation of the commons for new 

households through acts of clearing and 

cultivation.
6 

There are also complex community-

based rules governing rights to trees on the land of 

another, rights to take forest products for 

commercial gain, and the status of land left 

fallow.
7
 

The World Bank survey of gender and land after the 

tsunami sets out evidence that some property 

claimants transitioned from community-based 

scales of governance as a result of the 

catastrophe.
8
For example, according to interviews 

with land notaries in Banda Aceh, there was an 

increased willingness to use notaries for 

conveyances of land in Banda Aceh in preference to 

the simple stamping or witnessing services of 

village heads.
9 

While relatively few landholders 

went on to register notarized transactions with BPN, 

the increased use of notaries appeared to reflect 

reduced trust in community-based institutions. In 

particular, the trend towards notarization 

corresponded with a reported decline in trust in 

village heads, largely because of their increased role 

after the disaster as intermediaries for humanitarian 

assistance. The decline in trust included perceptions 

of corruption or abuse of power, and a belief that 

too many village heads were inexperienced 

replacements for leaders who had died in the 

tsunami.
10 

There was also a reported willingness to 

take disputes beyond village processes to 

institutions such as the Shari’a Courts.
11 

While all 

these trends moved from a very low base, they 

represented a significant enough shift to suggest the 

potential for alterations in rights to land that relied 

on community-based systems for definition and 

enforcement. 

Transitions to titling law also have the potential to 

alter customary rights and restrictions – even where 

the intent of titling is to reflect rather than alter 

existing rights to land. For example, Indonesian 

land law allows for registration of rights of 

ownership, mortgage and long-term use, but makes 

no provision for registration of easements or 

neighborhood covenants.
12 

While customary 

easements and neighborhood covenants may have a 

proprietary status, as a result of the qualified 

recognition of custom in the Basic Agrarian Law 

1960 (“the BAL”), the BAL also grants unrestricted 

rights of alienation to registered title-holders.
13

Because statutory provisions override custom, the 

statutory right of alienation      is not subject to 

customary restrictions of priority or consent.
14 

Subject to the possibility of informal controls, 

registered title-holders may sell land to others 

without obligations to comply with custom. In this 

sense, at least, there are alterations to 

interconnections among rights in so far as 

individuals’ transition from community-based to 

titling law. 

This said, the RALAS case involves entropic effects 

where most individuals declined to alter preference 

for spatial units of property governance based 

around community ordering notwithstanding cost-

based incentives to transition to more centralized 

law based on a system of registered titles. The 

World Bank study provides a telling piece of 

evidence. From a survey of 390 respondents in 41 

villages across 15 districts, only 12% of females 

who received title certificates, and 24% of male 

certificate-holders, stated that they would register 

subsequent registrable transactions with BPN.
15

In 

other words, there was remarkably low demand to 

maintain the currency of new certificates, even 

though Indonesian land titles law appears to provide 

cost-minimizing benefits in terms of identifying, 

demarcating and enforcing registrable rights to land. 

Although cost was a factor in choices not to register 

subsequent transactions, there were also issues of 

institutional supply and adaptive capacity. That is: 

small-scale private ordering institutions with a 

history of legitimacy established facts on the 

ground, through reconstruction of settlements, prior 

to intervention by titling laws derived from a 

contested centralized state. As a result, while most 

titleholders were happy to receive (free) certificates, 

and to use those certificates as an evidentiary basis 

for transactions, there was no critical mass adoption 

of the law of title registration as a new basis for 

property coordination. 

3. WOMEN’S RIGHTS TO LAND

The disaster further induced a spatial shift in 

governance for intra-family rights in the form of co-

ownership or future interests. The key drivers were 

the number and complexity of cases arising from 

mass mortality and population displacement. 

Because households were dispersed, and so many 

family members had died, there were limits to the 

capacity of intra- family mechanisms to determine 

inheritance matters involving widows and 

daughters. As a mechanism of collective 

governance for property, family households were 

disproportionately vulnerable to the catastrophic 

shock because they depended on possession and 

close-knit coordination for resolution of intra-

family proprietary claims. In contrast, village-level 

mechanisms such as focal coordination on the basis 

of determinations by village imam were more 

resilient because they turned on survival or 

replacement of an individual lead. The 

disproportionate effects of the disaster on collective 

governance mechanisms for property led to far 

greater village-level involvement than before the 

disaster – in ways which affected interconnections 

among bundles of proprietary rights. 

In field interviews, some village leaders and priests 

expressed uncertainty as to the applicable law in the 
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following types of cases: 

a. The rights of female orphans.

b. Distinctions between joint and 

independent property. 

c. The rights of residual heirs when an

entire family had died

The relative rights of daughters and uncles. 

a. The rights of widows, particularly as

against brothers of their deceased

husband.

b. The relative rights of granddaughters

and sons.

c. The status of marital property after

divorce when there has been no divorce

settlement.

There are a number of local customs and practices 

in Aceh that favour the land rights of women, 

notwithstanding the formal application of Sharia 

laws of inheritance, and references in the literature 

to the patriarchal nature of Aceh society.
16 

These 

customs and practices derive from matrilineal 

systems in Aceh prior to the arrival of Islam.
17 

In 

some parts of Aceh (including Pidie and parts of 

Aceh Besar) there is a uxorilocal tradition that 

includes grant of a house (and perhaps rice fields) 

by parents to daughters at the time of their 

marriage. 

Traditionally, the house will be in the same 

compound as the parents’ house. The daughter 

(wife) is recognized as the sole owner of the house 

(and land) from a period commencing 1 or 3 years 

after the marriage (often corresponding with the 

birth of a child).
18 

For example, women 

interviewees in Pekanbada, Aceh Besar, stated that, 

according to tradition in their village, a wife’s 

parents usually provide their daughter and son-in-

law with land and a house. Some will only provide 

land. In cases where parents cannot provide land or 

housing the daughter and son-in-law will live in the 

wife’s family home until such time as sufficient 

funds can be raised for the husband and wife to 

build a new house.
19

One women respondent said 

that when she was married her mother granted her 

land on which she and her husband built a house. 

Prior to the tsunami there was a land certificate over 

this piece of land in her 

mother’s name.
20

 

In parts of Pidie, Aceh Besar and even Banda Aceh 

itself, unmarried daughters may also inherit their 

parents' house and surrounding residential land. The 

rest of the state divides according to Sharia 

proportions.
21 

In some places, only the youngest 

daughter inherits her parent’s residential land and 

house. In return, there is an expectation that the 

daughters (or youngest daughter) will care for her 

parents up until their deaths. For example, 

interviewees in the village of Teungoh, Meuraxa 

sub-district, Banda Aceh described inheritance 

practices in their land, where sons are entitled to 

agricultural land while daughters inherit residential 

land and housing. The youngest daughter, who has 

responsibility for caring for her parents’ health, has 

priority to inheritance residential land and housing. 

Once inherited the daughter has full ownership of 

the land and can bequeath, gift or sell the land, 

however any proposed sale must be discussed with 

relatives who have a right of first refusal.
22 

There is 

a further tradition known as ujung kafan that favors 

the inheritance rights of women to a greater extent 

than Shari’a law. The tradition allows a widow who 

lives on her marital land to retain the house and a 

small area of land, with the remainder divided 

between the children according to Shari’a 

proportions.
23

 

1. Negotiated Solutions: Situational Justice after

the Tsunami

Law No 44 of 1999 allowed the application of 

Syariah law in Aceh, and Law No 18/2001 

allowed the establishment (or re-establishment) of 

Syariah Courts. Under Qanun 10/2002, the 

Syariah Court has jurisdiction inter alia over 

inheritance, guardianship, and the legal status of 

missing persons. While it does not have 

jurisdiction over land rights (see Law No 7/1989, 

article 50), it may make land ownership 

determinations when they form part of a larger 

inheritance dispute (see Law 3/2006 amending 

Law 7/1989 on Religious Courts). 

While Sharia law has formal applicability to 

inheritance determinations in Aceh, it appears 

common for family groups and village leaders to 

shape solutions for inheritance cases that are more 

beneficial to women than the strict provisions of 

Sharia law.
24 

After the tsunami, in particular, many 

of our interviewees noted that families often agreed 

to a more equitable division of assets than the 2:1 

division among sons and daughters prescribed by 

Sharia law.
25

In an interview in 2006, the Chief 

Justice of the Sharia Court in Aceh stated that the 

Sharia court would verify inheritance allocations 

agreed by all family members, even when the 

agreement did not adhere to the proportions of 

Sharia law. 

In interviews after the tsunami, village leaders 

acknowledged that households often avoided 

Shari’a inheritance rules of son/daughter division 

through intra-family processes of consensus and 

compliance with tradition. One village chief 

commented that there were “countless cases” 

where consensus among family members led to 

equal division among men and women.
26 

Similar 

comments were made in a focal group discussion 

with displaced women in Kajhu, Banda Aceh. 

These women also noted that family members 

would seek advice from the village imam if there 

were no consensus, and that the imam would apply 

the 2:1 rules of Shari’a law.
27 

Another group of 

women from Uleelheu further commented that 

village leaders, including the village imam, often 

have different interpretations of Shari’a law than 

the judges of the Shari’a Court.
28 

Relatedly, the 

Chief Judge of the Banda Aceh Shari’a Court 

stated that most post-tsunami inheritance cases 

were determined by village leaders who “have a 

variety of interpretations regarding Islamic 

inheritance law”, and that “many cases [after the 

tsunami] indicated that village decisions had 

undermined women’s rights”.
29

 

The inheritance interviews suggest that alterations in 
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spatial scales of governance, as a result of the 

disaster, affected the nature of rights commonly 

managed within a family household. Because 

households were dispersed, and so many family 

members had died, there were limits on the capacity 

of intra-family mechanisms to determine inheritance 

matters within the family. As a mechanism of 

collective governance for property, family 

households were disproportionately vulnerable to 

the catastrophic shock because they depended on 

possession and close-knit coordination for resolution 

of intra-family proprietary claims. This was 

particularly the case where male relatives such as 

uncles claimed land on the basis that prior to the 

marriage it was solely owned by their brother (i.e. 

the deceased husband/father). 

In contrast, village-level property governance 

mechanisms such as focal coordination were more 

resilient because they depended on social norms 

and local leadership. These disproportionate effects 

of the disaster on collective governance 

mechanisms for property led to far greater village-

level involvement than before the disaster – in ways 

which affected interconnections among bundles of 

proprietary rights. While there was evidence of 

village- level determinations favoring the claims of 

widows and daughters, particularly in 

circumstances of family consensus,
30 

there was also 

evidence of (1) applications of Shari’a law that 

overruled the customary claims of women,
31 

(2) 

village-level recommendations for widows to re-

marry in order to secure possessory entitlements to 

another parcel,
32 

and (3) extended family 

determinations that land had been owned 

independently by a deceased husband rather than 

jointly or solely by the widow.
33

 

There is further evidence that the titling program 

strengthened individual registered rights of 

ownership to the detriment of co-ownership claims 

by women. The World Bank study of gender and 

land found that "close to 12 percent of the land 

parcels registered in the names of the men were 

acquired during marriage and could have been 

titled as joint property".
34 

The study further states 

that that "[o]nly a small number of residential land 

parcels were jointly 

titled in the names of both spouses”.
35

A study by the 

Aceh Institute similarly concludes that joint titling of 

marital land is "extremely rare".
36 

The World Bank 

study even notes that: 

"forms for registration of land… often simply 

[lacked] the space to indicate the joint registration 

of both spouses".
37 

While, as noted, Indonesian law 

allows enforcement of unregistered spousal rights 

against registered rights on the basis of “custom”, 

the shift from unregistered circumstances of 

spousal co-ownership to registered ownership in 

the name of husbands alone creates the potential 

for new forms of interaction among proprietary 

rights as a result of transitions to an administrative 

system of registered title. 

4. CONCLUSION

The interaction of Shari’a, custom and law in Aceh 

is a complex long-running affair that includes 

considerable elements of syncretic accommodation, 

particularly among family and community 

mechanisms of governance.
38 

Standard socio-legal 

techniques to analyse this type of legal pluralism 

involve a focus on strategic negotiation – the 

situational use of narrative, symbolism and public 

authority to support a particular property claim. This 

paper has sought to introduce a further perspective 

based on spatial scales of property governance, 

particularly so as to understand the effects of the 

tsunami disaster on bundles of property rights. This 

approach has structural characteristics in so far as it 

focuses on households, communities and the state. 

The key argument is that alterations in spatial 

scales of governance as a result of catastrophic 

disruption necessarily affects relations within a 

bundle of rights. The argument is based on the 

proposition that interactions among property rights 

take place at spatial scales of interaction. For 

example, claims of exclusive use are more likely to 

interact with spousal or inter-generational interests 

at the family level, with restrictions on residential 

use at neighborhood levels, and with restrictions on 

alienation or appropriation at self-organized 

community levels. The paper sets out evidence that 

alterations in spatial gales of governance affected 

property rights in Aceh in two significant ways. 

First, inheritance matters resolved informally 

within families became more likely to fall for 

determination at extended family or community 

levels of governance. Second, the application of 

systematic land titling introduced central 

government-based titling mechanisms that reduced 

the significance of unregistered future or co-

ownership interests relative to registered rights of 

ownership.
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