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Abstract--There is a huge increase in the road traffic
accidents by underage vehicle drivers. They should not
be in the highway, therefore it becomes parent’s
obligation to watch their activity. However, they often
ride vehicles in a highway that may cause road accidents
that takes victims. It seems to be an unjust condition for
other citizens who have been obedient in using
highways. Indonesia’s Constitutional Court has the
judicial review authority and has examined the Act
Number 22 Year 2009 concerning Traffic and Road
Transport. The Decision Number 15/PUU-XV111/2020
denied the applicant’s in challenging the Act but the
court is limited as the stimulator of regulation revision.
A legal research method in this article to analyze the
stance of the Constitutional Court as a stimulator on
amendment of the Act on Traffic and Road Transport
and the amendment of Traffic and Road Transport Act
should be in the future. The Indonesian Constitutional
Court plays role as a stimulator to encourage the
amendment of Road Traffic and Transportation Act with
three input of policies. Defining justice in the future with
administrative sanctions for lending his/her vehicle to
underage riders to give safety when using road for every
road user.

Keywords- stimulator; the amendment of act; the role of
the Constitutional Court; traffic and road transport act

I. INTRODUCTION

The traffic and road transport is one unified
system that consist of traffic, road transport, traffic
management, infrastructure of traffic and road
transport, vehicles, drivers, road user, and its
management (Article 1 number 1 Act Number 22
Year 2009 concerning the Traffic and Road
Transport/Act 22/2009). Historically, the Traffic
and Road Transport Act has been amended five
times,[1] and the latest is the Act 22/2009 that
prevail for eleven years.

Based on Director of Road Transport Safety on
Indonesia’s Transportation Ministry, the percentage
of accident victims in High School or under age
children reach 57% in 2014 because of juvenile’s
emotional factor, so that they should be given
special attention in riding vehicles by socializing

rules on proper driving. In addition, early education
on road safety to reduce the number of student
casualty is needed, even early training in safety
behavior.[2] Regarding one of the duty of National
Police, Ministry of Transportation and the goals the
Act 22/2009 is trying to reduce the number of traffic
accidents for road user’s safety. For example, giving
education as prevention strategy for reducing costly
health and social problem like underage drinking
and illegal driver (people has not reached twenty one
years old).[3]

Traffic accidents is one of the leading causes of
death in the world. There is around 1.35 million
people are cut short as a result of a road traffic crash
every year and more people suffer non-fatal injures
with many incurring a disability as a result of their
injury. Road Traffic Injuries (RTI) cause economic
losses not only for individuals, but also their families
and nations. Furthermore, road traffic injuries are
leading cause of death for children and young adult
aged 5-29 years. More than 90 percent of road traffic
deaths occur in low and middle income countries,
and the highest is the African Region.[4]

The World Bank estimates, road traffic injuries
cost 1 to 2 percent of the Gross National Product
(GNP) of developing countries or twice the total
amount of development aid received world wide in
develop countries.[5] For example, the accident in
Kenya’s road is giving impact not only for
household income, but also the national economy.
Road accident cause an increased poverty, funeral
costs, and healthcare are common causes of
impoverishment among affected families and exact
a prodigious financial loss for state.[6]

Low and middle income countries have less than
half on the number of vehicles in the world.
However, they contribute more than 90% of total
deaths in traffic accidents. While the road death rate
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in high income countries is the lowest because of
high standards for roads maintenance and strict law
enforcement.[7] In Indonesia, the traffic accidents
are increased every year. In fact, the number of
accidents caused by children increases every year. It
will be dangerous and cause injustice for other road
user. Data on traffic accident from The National
Police shows there are 157 accidents in 2017. Then,
there are 197 accidents involving children aged 11-
17 years with motorcycle on January - October
2018.[8]

Based on current data from Police in Metro Jaya,
the number of traffic violations has increased.[9] In
2019, there is 107.500 cases of traffic accident, most
of it comes from human error.[10] It increases 3%
with 103.672 cases from last year.[11] It shows the
importance of ethics in traffic. If there is no ethics in
traffic, it can cause disturbance for other road user
that can lead in traffic accident.

Traffic accident can be prevent by seeking the
cause of the accident as an event that did not occur
by chance, which causes a lot of losses.[12] The
problems in traffic road that increased every year
should be solved and accommodate in amendment
of the Act on Traffic and Road Transport to give
legal protection for road user in safety and justice.

Regarding this, the citizen trying to find justice
by submitting application for judicial review of the
Act 22/2009 to the Constitutional Court of the
Republic of Indonesia. The authority of the Court to
examine cases of judicial review against the 1945
Constitution is a form of checks and balances
between state institutions where constitutional
justice can choose to participate in forming law in
society through legal encouragement or being
standstill.

There are thirteen Court’s Decision regarding
the Act 22/2009, where one case granted by the
Court. The case is the Decision Number 15/PUU-
XVI11/2020 that cause Explanation of Article 47
paragraph (2) letter e section ¢ Act 22/2009 is
invalid and contrary to the 1945 Constitution of the
Republic of Indonesia.

This paper aims to analyze the role of the
Constitutional Court as the guardian of
constitution,[13] where its duty to protect the
constitution in accordance to the position of the
Constitutional Court in strengthening check and
balance system in Indonesia. Through Court’s
consideration regarding judicial review of the Act
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22/2009, the Court try to give support for House of
Representative as a legislator to create justice and
road safety for all. The analysis is carried out based
on the Act 22/2009 and thirteen Constitutional
Court’s Decision, as well as best practices from
several countries.

The number of traffic accident increases every
year that cause loss of costs and significant not only
losses of their economic and families, but also
nation, disability, etc. For the future, the government
must take serious measurement regarding sanction
in child drivers or irresponsible driver through the
law to safety of road users as justice.

Il. PROBLEMS

The problems in this article, First, how is the stance
of the Constitutional Court as a stimulator on
amendment the Act on Traffic and Road Transport;
and Second, how is the amendment of Traffic and
Road Transport Act should be in the future.

I11. RESEARCH METHOD

This article is a legal research that relate with the
latest issue and provides a systematic explanation on
the law related to traffic and road transport, analyzes
the connection between them, challenges, and trying
to formulate future policy.[14] The research on
increasing number of traffic accidents every year,
specifically child drivers and The Constitutional
Court Decision regarding judicial review on the Act
22/2009. The Court stimulate legislator to amend it
though the decision. Though the Court decline it, its
consideration shows a way to solve problems by
giving encouragement to amend the act for justice.
This research is analyze and compare best practices
on traffic and its legal implementation in some
countries.

The result of this paper is to explain the role of
the Constitutional Court as a stimulator of the
amendment on the Act 22/2009 and justice in the
Traffic and Road Transport Act for the future.

IV.DISCUSSION

In the Court’s Decision regarding the Act
22/2009, specifically in its consideration, give
stimulus for legislator to amend the Act and its
derivative  regulation  below  (Government
Regulation,  President  Regulation, Regional
Province Regulation, and City/District Regulation)
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based on the Act Number 12 Year 2011 on Forming

Legislation (Act 12/2011) so that justice in the

society can be reached.

1. The Indonesian Constitutional Court as a
Stimulator of the Amendment on Traffic and
Road Transport Act
Based on the theory of substantive justice related

to rule of law state, Ronald Dworkin argues that
rights are not given by positive law, but something
that already exists and becomes an integral aspect of
positive law. Judges is a legal actors who largely
determine the content of these rights[15] including
stimulating changes in the Act as defined based on
Indonesia’s  Dictionary is  encouragement;
stimulation, while stimulator is to person who
stimulating. Regarding this matter, the Court is one
of the legal actors who change the law and customs
by creating or interpreting norm, such as states that
anorm or an Act is contrary to the 1945 Constitution
while giving encouragement to the Applicants to
submit the changes in Act to the legislator.

According to Transportation Expert as stated in
the Constitutional Court Decision Number 23/PUU-
XV1/2018, the Court must consider the ability of the
Act 22/2009 to encourage the state and government
to protect not only drivers, but also other road users
and the communities affected by it. Preventive
measures become core element in government’s
success as a mandate of the Act’s to reduce the
number of accidents. Every part of the Act that
contains repressive actions are based on the intent to
protect society from negative impacts that can arise
from an accident.

There are ten decision related to the review Act
22/2009 that can be used as a rationale for three
Court’s Decision. It can emphasize the standing of
the Court as a stimulator in cross and check balances
system, as it can seen below:

1. Decision Number 57/PUU-X/2012
Constitutional rights in Article 28G paragraph

(1) of the 1945 Constitution does not prohibit state

to give penal for neglectful person. Thus, the penal

provision for neglectful person as stipulated in

Avrticle 310 Act 22/2009 is in accordance to the 1945

Constitution.

2. Decision Number 3/PUU-X111/2015
The Explanation of Article 47 paragraph (2)

letter e section ¢ Act 22/2009 is a norm. The Court

explain that heavy machine is vehicles and/or tools
that operated by machine, but it is not motor vehicle
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as it stipulated in the Act 22/2009. Thus, provisions
on heavy machines as motor vehicle should be
excluded in the Act 22/20009, or at least it should not
have requirements as motor vehicles that operates
the road, like motorcycle or car.

3. Decision Number 78/PUU-X1V/2016

"... the state, in this case the Government must
immediately resolve the problems of online public
transport service providers in a fair, transparent
and coordinated manner by involving all
stakeholders in order to overcome these online
public transport problems by completing its
operational and technical into implementing
regulations.”. Based on the word "must be
immediately" as one of the stimulating sentences to
do something in the future and it is not a
recommendation but it is an obligation to fulfill the
legal needs of the community related to online
public transportation services.

Implicitly, the Court encourages the government
to immediately compile implementing regulations
related to online public transportation as an
operational and technical complement to solve
problems of service providers in a fair, transparent
and coordinated manner by involving all
stakeholders. The formulation should be carried out
by the government as the state's obligation to build
and promote a national transportation system with
the aim of realizing security, safety, order and
smoothness of road traffic and transportation in
order to support regional and economic
development.

4. Decision Number 97/PUU-XV/2017

Technology-based applications is just a method
of ordering transportation services. Article 151 letter
a Act 22/2009 does not regulate yet on “technology
based-application taxi”, but it does not mean the
Article is in contrary with the 1945 Constitution.
Regarding this, Decision Number 46/PUU-
X1V/2016, the Court affirm that: “After all, just
because the content of an Act norm is incomplete or
not fully able to accommodate the aspirations that
develop in society does not automatically mean that
the legal norm is contrary to the 1945 Constitution”.

The Court’s Decision only states that the Act
22/2009 does not regulate yet on “technology based-
application taxi”. Implicitly, it can be mean as an
input for legislator to draft the Act 22/2009 so that it
can fullfill the legal needs of society.
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5. Decision Number 23/PUU-XV1/2018

Referring to the Attachment letter e number 149
Act Number 10 Year 2004, it is states "The function
of explanation is the official interpretation of the
legislators on certain norms in the body". Official
interpretation of Article 106 paragraph (1) Act
22/2009 is:

"full of concentration” is everyone who drive a
motor vehicle with full attention and without
distraction due to illness, fatigue, sleepiness, using
the telephone or watching television or videos
installed on the Vehicle, or drinking drinks
containing alcohol or drugs. Thus affecting the
ability to drive a vehicle.

Provision in Article 106 paragraph (1) Act
22/2009 is regarding the driver’s obligation fully
concentrate while driving. Thus, driver should not
do other activities if it can distract the concentration
while driving.

6. Decision Number 41/PUU-XV1/2018

Related to Article 47 paragraph (3) the Act
22/2009, motorcycle is not road transport for
transporting goods and/or people.

7. Decision Number 64/PUU-XV1/2018

Vehicles, specifically motorcycle, is not a part of
public transportation for transporting people as
stipulated in Article 47 UU 22/2009. Criteria for
vehicles can be used as public transportation as
stipulated in Article 47 Act 22/2009 is a form of
protection for the safety of passengers and other
road users.
8. Decision Number 8/PUU-XV111/2020

The meaning of “daytime” should be attached to
situation when the day is bright. There is no need to
divide morning-afternoon-evening. Especially, if
the meaning of “daytime” must be connected to the
time division as argued by the Petitioners. If
morning and evening are not interpreted based on
Article 107 paragraph (2) Act 22/2009 and
motorcycle is not obligated to turn on the main
lights, the accident can happen in morning and/or
evening. The main issue is not dividing the daytime,
but the phrase “daytime” in the rule that the day is
already bright.
9. Decision Number 14/PUU-XV111/2020

The phrase “or self-learn” in Article 77
paragraph (3) Act 22/2009 that if citizens who learn
driving, amateur or expert driver that cause an
accident in the road because of its negligence, can
be exempted from criminal responsibilities in Penal
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Code (Criminal Code) and the Act 22/2009. The
issue of implementing norms related to driving
competence by implementing an accountable and
firm driving competency test process and
conducting socialization. So the prospective drivers
do not use roads designated for public traffic to learn
to drive without being accompanied by an instructor.
10. Decision Number 15/PUU-XV111/2020

The decision says ”... The Court also reminded
its stance as the essence of legal considerations in
previous decisions, that relating to criminal policies
which are closely related to the deprivation of
citizens' liberty must really get the approval of the
people's representative institutions which represent
the will of the people. Thus, through the decision the
Court encourages the meaning of Article 311
paragraph (1) the Act of Traffic and Road Transport
as intended by the Petitioners to be proposed to the
legislative body to be discussed as a criminal policy
in order to prevent road accidents caused by driver
of motorcycle under legal age; ”. If the application
for Case Number 15/PUU-XVI11/2020 is granted by
the Court, this requires the Court to form a new legal
norm, which formulates a criminalization policy.
The Court avoided to create new norms because it is
the duty of the legislative body, namely the House
of Representatives as a positive legislator.[16]

The accumulation or concentration of the
legislative and judicial functions in one institution
should be avoided. The Court must not be trapped or
put itself in the position of drafting the law (positive
legislator). Even if there were changes in the
contents of the law because of the decisions, and in
fact there were several decisions that changed the
meaning of the norms of the law so that they were
broader. This has to be done and is limited in nature,
and moreover, it needs to be emphasized that it did
not happen in the area of criminalization.[17]

According to ten decision, there are three
decisions that propose the Court as stimulator. It
encourages the meaning of the article that is filed for
judicial review be proposed to legislative body
(House of Representative) to be discussed as
criminal policy to prevent any accident that is
caused by vehicles drives that are underage, due to:
(1) the violation of citizens’ freedom; (2) operational
regulation that technically solve problem; (3) the
fulfillment of society needs. It would be the citizens
participation in the legislation making process and
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encourage the legislator to essentially fulfill
society’s need of law.

There is one decision that is explisitly considered
as stimulator (Decision Number 15/PUU-
XVI11/2020) and two decisions that are implicitly
stimulator (Decision Number 78/PUU-XIV/2016
and 97/PUU-XV/2017). The criteria of stimulation
on these decisions are as follow: (1) the formulation
of criminal policy to prevent accidents by underage
vehicles rider; (2) regulation drafting regarding
online public transportation as the operational and
technical complement support to equally solve any
problems by online public transport provider
coordinated with stakeholders; (3) norm drafting
regarding apps and technology based transportation
services provider to fulfill the society’s need of law.

One of the Court authority as stipulated on the
article 24C paragraph (1) 1945 Constitution is to
examine judicial review any regulation below the
1945 Constitution. In the aspect of traffic and road
transport, the Court is expected to be the stimulator
that can encourage citizen to file legislative review
to legislator (House of Representative) so that there
will be better regulation making process. The
stimulator role can be beneficial for the Court to run
the function of check and balances in the separation
of power in Indonesia government system. The
Court should have implemented its role to safeguard
justice and protect the safety of citizen, in this case
the vehicles driver and road users, adjust the
preamble of the 1945 Constitution that states: “...in
order to form a Government of the State of Indonesia
that shall protect the whole people of Indonesia and
the entire homeland of Indonesia, and in order to

2

advance general prosperity... social justice......

2. The amendment of Traffic and Road

Transport Act in the Future

Aristoteles and Thomas Aquinas stated that
justice forms the substance of the law, but
heterogeneous substance is composed of three
elements; an individual element, the suum cuiquire
tribuere (individual justice), a social element, the
changing foundation of prejudgment upon which
civilization response at any given moment (justice
of the state). It indicates that there is a reciprocal
influence between law and justice that law is created
based on values and moral that was previously just
and lived in society, so that legislator’s duty is only
to draft and form the living law into a formal
regulation. On the other hand, there is a possibility
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that the legal drafting is limited to the action of
interpreting or creating norm that includes justice
norm. The traffic ethics should be taught to every
citizen since early age (underage) so that every
citizen fully understands and obey the traffic
regulation. The level of knowledge and
understanding of traffic regulation affect someone’s
decision and action when driving vehicles [18] and
the knowledge of traffic signs is associated with the
traffic accident that may occur. Teenagers tend to
engage in deviant behavior because things they like
to be done without consideration of loss and profit.
Adolescent is a stage of physical and psychological
change that can affect someone’s behavior, mindset,
and state of mind.[19]

Franz Magniz Suseno stated that justice is a
fundamental normative principle for a state. The
justice principle criteria is very fundamental because
every state in the world would implement the justice
principles in the regulation making and law
development. So, Act 22/2009 defines justice as the
balance of rights and obligation of every road user
or vehicles driver so that they can be shunted from
accident risk circumstances that can be caused by
human, vehicles, road, and or environment (Article
1 number 27 and 31 Act 22/2009).

John Rawls says that justice as fairness is the
choice of the first principles of a conception of
justice which is to regulate all subsequent criticism
and reform of institutions. People choose a
legislature to enact laws in accordance with the
principles of justice initially agreed upon.[20]
Connected to the Constitutional Court of
Indonesia’s authority, the obligation of fairness is
roughly the obligation a person has “to do his part as
defined by the rules of an institution,” provided,
first, that “the institution is just,” and second, that
the person “has voluntarily accepted the benefits of
the arrangement or taken advantage of the
opportunities it offers to further one’s interests”.[21]

Gustav Radbruch on Einfuhrung in die
Rechtswisse Schaft stated that the law or legal
drafting must have had purposes and goals that will
be achieved by human that is justice for balance,
certainty for truth, and expediency for happines.[22]
This can also be implemented in the formulation of
Draft Act regarding traffic and road transport that
has mentioned balance, certainty for truth, and
expediency for happiness rather than “justice” in the
regulation.[23] Article 2 point g Act 22/2009 is

123



ATLANTIS
PRESS

regulate that the traffic and road transport
management should be implemented based on the
equality between infrastructure and the fulfillment
of rights and obligation of the user and service
provider. So, justice could be defined as the equal
fulfillment of rights and obligations of all road users.

When it comes to a fact that there is an underage
driver ‘kid’ causing a traffic accident, it is difficult
to acuse the Kid for commiting a crime since there is
not any norm regulate a strict penalty for traffic
regulation violation by age, so that the kid’s parents
should be responsible for its due process of law.
Refering to Article 45 paragraph (1) the Act Number
1 Year 1974 (Act 1/1974) that amendment by the
Act Number 16 Year 2019 concerning Marriage
(Act 16/2019), parents should educate and take care
of children for the best. It can be realized by taking
time with children and increasing knowledge to
educate them as a responsibility.[24] Underage kid
who has not reached the age of seventeen years old
is not allowed to ride vehicles because the qualified
age for getting a driving license is seventeen years
old as regulated on the Article 81 paragraph (1) Act
22/2009. Essentially, according to marriage law,
parents should be responsible for the crime or law
breaking that is commited by the kid that may harm
other people. The Court through its decision may
leed a legal breakthrough concerning
constitutionalism by believing that everyone has the
same right without any discrimination including age
discrimination when it comes to a traffic and road
transport law violation.

The practices in other country may differ to solve
the problem. India has a very strict rule regarding
traffic and road transport management. The highest
parliament council of India (Rajya Sabha) and the
minister of transportation regulates that parents will
be responsible for every traffic regulation breaking
by underage kid. The government will revoke the
driving license from the parents’ or owner’s vehicle
that is driven by underage kids. It could no longer be
used in lifetime. It is implemented to give detterent
effect to every parent and vehicle owner not to let
kid driving vehicles on road without permit.[25]

Justice is granted from many feedback and
critical opinion from society that are collected to
answer all society needs of law to change, eliminate,
or provide law through the legislation making by
legislator. The Court may have the role to encourage
legislator ~ (Government and  House  of
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Representative) to take aside from no regulation, or
at least to answer any real law needs from society
that could not be answered yet. It is possible that
legal tyrany may happen since the Court is trapped
by its authority to examine judicial review and the
guardian of constitution. It is difficult to deny that
there will be two or more authority of state power
would be on the Court’s hand. It ends to a point of
view that the Court is not only the guardian of
constitution through constitutionality review but
also a law maker (since the decision of constitutional
court could eliminate or correct the existing
regulation under review on court).[26] Therefore,
the Court should provide solution for everyone who
seek for justice.

Indonesia is not much different from other
developing countries in the case of increasing
number of vehicles that affect the traffic accidents.
It is significantly increasing in Asean countries such
as Thailand, Malaysia, and Vietnam. In Indonesia,
Cambodia, and Thailand, motorcycle s
approximately 70% among other transportation
vehicles because of very quickly, agile, efficient of
avoiding traffic jams, and cheap. Sanctions for
violation  through  high  penalty = payment
accompanied by revocation of driving licenses may
educate the citizens to obey the rules, so the number
of accidents could decrease.[27]

The increase of economy index, large amount of
young age population, and reconstruction of paved
roads caused Cambodia to experience an increase of
the motorcycles. Traffic accidents in 2012 mostly
occurred to motorcyclists and pedestrians which are
almost 90% of victims. Regulation has reduced
traffic injuries in developed countries, but it must be
tailored to the local situation, because of the
difference of road condition and car driver seat
setting in the states. There have been 33% states of
the world that actively encourage people to walk or
ride-a-bike instead of driving vehicles, considering
the high increase of death due to road accident.[28]

The House of Representatives has suggested the
amendment of the Act 22/2009 to decrease the
number of road accident. Some regulations are
inisiated to be added, like driver and brake handling,
accident handling, and online transportation.[29]

In the practice, the deterrent effect of any penalty
would not significantly have impact on underage
driver who offend the traffic rules because the due
process of law uses the juvenile justice system based
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on the Act 11/2012. On the other hand, parents
should take care of their children according to Act
1/1974 concerning Marriage. Supervising children
or underage kid no to ride motorcycle on the road is
one many affection actions parents should pay
attention.

The draft amendment of the Act 22/2009 has not
included the provisions for criminal sanctions for
underage motorcyclist as the consideration and
substance of the stimulation on the Constitutional
Court Decision. On the Decision Number 15/PUU-
XVI11/2020, the petition was rejected, the
consideration provides benefit for petitioners to
propose amendment of the Act 22/2009 to the
legislator. The implementation of road traffic and
transportation of a cross-sectoral should be carried
out in a coordinated manner by all stakeholders.

V. CONCLUSION

The conclusion has two points. First, the role of
Constitutional Court as a stimulator of the
amendment of  Traffic and Road Transport Act
seems to show the implementation of cross and
check balances government system to make sure that
the separation of power that is carried by each
institution runs well. It is found that there is one
Constitutional Court Decision which is explicitly
showing stimulation task on the Decision Number
15/PUU-XVIII/2020 and two decisions that are
implicitly showing stimulation task on the Decision
Number  78/PUU-XIV/2016 and  97/PUU-
XV/2017). The Constitutional Court plays its role as
a stimulator to encourage and provide input for the
formulation of road traffic and transportation
policies in the future, including: (1) the formulation
of criminalization policies to prevent road accident
that is caused by underage vehicles drivers; (2) the
drafting of implementing regulation concerning
online public transportation as an operational and
technical complement to solve the problems with the
driver, brake system, accident handling, and online
transportation coordinated with stakeholders; (3)
formulating norms regarding the provider of
technology-based transportation apps service to
meet the legal needs of the civil society.

Second, there should be defined what justice
means in the Traffic and Road Transport Act in the
future, so that every citizens safety when using road
could be safeguarded. It is very important to
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determine the limited age of motorcyclist or vehicle
drivers. When it is limited at the age of seventeen,
every citizen should be very mindful to obey this
rule. Not only the underage citizens should obey the
regulation but also the elderly society or parents
should educate their children not to ride vehicle in
their age that is still under the limit. It is suggested
that the legislator could apply administrative
sanctions in the form of driving license revocation
for every citizen. Everyone who lend his/her vehicle
to underage riders to give deterrent effect, so they
will not easily let underage ride or drive on the road.
This penalty is expected to provide justice and safety
for every road user. This norm provision must be
immediately drawn up considering that the number
of road accidents caused by underage riders
increases every year. However amendment of the
Act 22/2009 should be harmonized with Act
11/2012 with no ages discrimination. The
coordination of stakeholders is very important to
contribute in the amendment process of the road
traffic and transportation.
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