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Abstract—The  prosperity of cigarette factory
entrepreneurs and the increasing of the tobacco excise
revenue in Indonesia is in stark contrast to the
vulnerability of poverty experienced by tobacco farmers.
It is urgent and necessary to describe the prevailing of
Tobacco Excise Production Sharing Fund (DBHCHT),
as formulated in Articles 66A to 66D of the Excise Law,
then reform the DBHCHT regulations that are fair and
beneficial in addressing the poverty of tobacco farmers.
Based on qualitative research by conducting doctrinal
method and using the justice theory and expediency
theory, two conclusions have been made. First, the
current DBHCHT arrangement has not provided justice
and direct benefits to tobacco farmers in Indonesia, even
though more than 99% of the total tobacco harvest is
produced by smallholder tobacco plantations. Second,
the fairness principle and the principle of public benefit
must be attached to the reform of DBHCHT
arrangements in Indonesia so as to minimize the poverty
experienced by tobacco farmers, and at the same time are
expected to increase the production and quality of
tobacco farming in Indonesia. It is suggested that the
future excise law must provide direct, accountable and
transparent active participation of tobacco farmers.

Keywords- Excise; Tobacco Farmers; Sharing Funds;
Justice; Public Benefit

I. INTRODUCTION

Tobacco excise (CHT) which always increases
(at least in 2017-2019), as illustrated in Table 1
below, and the prosperity of cigarette factory
entrepreneurs in Indonesia, as according to the
Forbes report that the richest people in Indonesia are
cigarette factory owners, [1] is in stark contrast with
the welfare level of tobacco farmers in Indonesia. [2]

Table 1
CHT Achievement in 2017-2019 in Indonesia
(in trillion Rupiah)

No Yea Targe Realizatio Achieveme
. r t n nt

1. 201 158,8 164,9 103,8%
93] 5

2. 201 148,2 152,9 103,2%
8 [4]

3. 201 1477 146,6 99,3%
714]

8]

The brief description of the prosperity of cigarette
entrepreneurs and the average achievement of CHT
revenues in the last three years has been above
100%, apparently not making tobacco farmers
prosperous, considering several studies consistently
show that tobacco farmers always get small profits
and even lose in some contexts. [6] This is
confirmed by a PKJS-UI study which concluded that
an oligopsonistic trading system has caused
impartiality for the welfare of tobacco farmers,
considering farmers do not have bargaining power
or are unable to determine the quality and price
category of tobacco because they have to sell their
tobacco to middlemen or intermediary. [6]

Studies on DBHCHT are still very rare, and no one
has conducted studies related to just and directly
beneficial DBHCHT arrangements for tobacco
farmers in Indonesia who currently live in poverty.
Several existing studies are still limited to the
context of cigarette excise rates in reducing
consumption and protecting people from the adverse
effects of cigarettes, as well as increasing state
income. It was found in Sari's study (2010) which
suggests that DBHCHT is allocated for programs
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with which goals and benefits are directly felt by the
community, such as health care and treatment,
education and training, and empowerment of SMEs
and micro-enterprises as a solution to reducing
unemployment and poverty, fostering, and
developing the cigarette industry. This is intended to
increase state revenues and generate a lot of local
economic activities (with the consequence there is
an assumption that the state neglected its obligation
to protect people's health, by allowing them to bear
the impact of the cigarette itself), cultivation of raw
materials with low nicotine levels, and for
laboratories and research in producing healthier
cigarette formulas. [7] Then, the results of Utami's
research (2018) showed that the management of
DBHCHT in Nganjuk Regency in the 2008-2018
period did not run optimally due to various
obstacles, such as prioritization, absence of standard
DBHCHT management activities, ambiguity
between specific grant and block grant activities, as
well as transparency, effectiveness , accountability,
and participation which was not going well. [8]
Meanwhile, a recent study conducted by Wirawan
and Sinaga (2020) concluded that in alleviating
poverty for tobacco farmers in Indonesia, the central
government must pay strong attention to public
participation, transparency, and accountability
through the application of e-governance in
DBHCHT management. [2] However, this study, in
the context of using technology as an important
means of breakthrough in DBHCHT governance in
Indonesia, has not yet referred to the reform of
DBHCHT regulations that are just and have direct
benefits in narrowing the poverty gap that has been
experienced by many tobacco farmers in Indonesia.
Of course, this should not continue, because as
stated by Yunus (2007), acute poverty due to
environmental degradation and lack of respect for
human rights will only lead to an unfair economic,
social and political order that will threaten peace.
and will only cause frustration, hostility and anger,
in any society. [9]

It takes great efforts to alleviate poverty that is still
experienced by tobacco farmers in Indonesia. The
trick is to reconstruct the DBHCT arrangements
through Law Number 39 of 2007 concerning
amendments to Law Number 11 of 1995 concerning
Excise (Excise Law) so that it is more equitable and
beneficial to direct tobacco farmers.
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Il. PROBLEMS

This study attempts to answer two main
problems. The first problem is about current
DBHCHT arrangements in Indonesia. The second
one is the reform of the DBHCHT arrangements that
are just and beneficial in alleviating poverty for
tobacco farmers in Indonesia. To answer these two
problem formulations, it is necessary to consider the
value of public benefit as economic considerations,
the values of legal certainty, and justice as moral
considerations. [10]

The idea of a just and beneficial DBHCHT
regulation in alleviating poverty for tobacco farmers
in Indonesia is based on the ideas of Rahardjo and
Radbruch who emphasize that the ideal legislation
should be the embodiment of the formulation of
legal rules that are closely related to trends in
society. [11] In order for each statutory regulation to
take effect in a society through the existence of the
power of the state itself, the regulation must contain
legal values in the form of public benefits, legal
certainty, and justice. [12]

The legal value in the form of justice has always
been the subject of various studies, since law exists
in society. Despite the diversity and contradiction of
justice, Aristotle insists that law can never be very
fair. [13] However, justice must always remain as
the foremost virtue of a social institution. [14] One
of the ideas about justice that often forms the basis
of the next idea of justice has been put forward by
Avristotle. Its scope is based on the existence of three
types of justice, i.e. cumulative justice, distributive
justice and corrective/remedial justice. Cumulative
justice includes numerical equality (lead to the
principle of “all people are equal before the law™)
and proportional equality (lead to to the principle of
“giving everyone their right”), distributive justice is
justice based on proportional equality, and
corrective justice is justice to rebuild equality by
focusing on fixing something that went wrong. [15]
The justice put forward by Aristotle can be further
developed in the context of a just DBHCHT
arrangement to alleviate poverty of tobacco farmers
in Indonesia, which in this case is sufficient to
respond to this based on Rawls's idea of justice as
fairness.

The theory of justice as fairness states that the
existence of liberty, equality, and reward must
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contribute to the general good in the form of two
principles of justice, as directly quoted as follows:

“first, each person participating in a
practice, or affected by it, has an equal right
to the most extensive liberty compatible with
a like liberty for all; and second, inequalities
are arbitrary unless it is reasonable to expect
that they will work out for everyone's
advantage, and provided the positions and
offices to which they attach, or from which
they may be gained, are open to all”. [16]

As the law can never be very fair and Bentham
has argued that one of the objectives of the law is to
guarantee happiness to individuals, [17] then
DBHCHT arrangements cannot be separated from
the principle of utility. In this case, to apply the scale
of public utility proposed by Mill, as the theory
emphasizes that even though justice has a higher
position among existing values, considering that
there is always the character of uncertainty
attributed to justice and so that humans must be
saved from compulsion. To maintain the existence
of injustice which has been considered
praiseworthy, then some very important obligations
in society can override one of the general maxims
that exist in justice. [18] This can be confirmed by
Mill's opinion which states: “Justice is a name for
certain moral requirements, which, regarded
collectively, stand higher in the scale of social
utility, and are therefore of more paramount
obligation, than any others; though particular cases
may occur in which some other social duty is so
important, as to overrule any one of the general
maxims of justice. Thus, to save a life, it may not
only be allowable, but a duty, to steal, or take by
force, the necessary food or medicine, or to kidnap,
and compel to officiate, the only qualified medical
practitioner. In such cases, as we do not call
anything justice which is not a virtue, we usually
say, not that justice must give way to some other
moral principle, but that what is just in ordinary
cases is, by reason of that other principle, not just in
the particular case. By this useful accommodation of
language, the character of indefeasibility attributed
to justice is kept up, and we are saved from the
necessity of maintaining that there can be laudable
injustice”. [18]
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In this case, the arrangement of DBHCHT
should not neglect national interests, where the main
objective is to realize the ideals of general welfare.
Therefore, that the existence of the principle of
public benefit can guide the parties involved in
DBHCHT to be active together in realizing the
ideals of general welfare. [19]

I11. RESEARCH METHOD

This research is a normative juridical study that
uses secondary data to answer two problems.
According to Amirudin and Asikin, secondary data
consists of primary legal materials, secondary legal
materials, and tertiary legal materials. Primary legal
materials are legal materials that have binding force,
such as the 1945 Constitution of the Republic of
Indonesia (UUD 1945), Law Number 33 of 2004
concerning Financial Balance between the Central
Government and Local Governments (Financial
Balance Law), Excise Law, Law No. 23/2014 on
Regional Government, and other implementing
regulations such as the Minister of Finance
Regulation. Secondary legal materials are legal
materials that can explain primary legal materials,
such as books, articles, research reports, legal expert
opinions, interviews, and papers related to the topic
of legal writing. Meanwhile, tertiary legal materials
are supporting legal materials that provide guidance
on primary and secondary legal materials, such as
legal dictionaries and language dictionaries. [20]

It can be juridically affirmed that the primary legal
materials in this study must come from competent
authorities in implementing legal certainty, as the
legal system in Indonesia must adhere to the types
and hierarchies of statutory regulations in Article 7
paragraph (1) of Law No. 12 of 2011. The hierarchy
from the highest to the lowest is the 1945

Constitution, the Decree of the People's
Consultative Assembly, Laws/Government
Regulations in Lieu of Laws, Government

Regulations, Presidential Regulations, Regional
Regulations, and other regulations which are
recognized and have legal ties as long as ordered by
Higher legislation. [21]
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IV. DISCUSSION
l. Prevailing Law of DBHCHT in Indonesia

Article 1 point 20 of the Law on Fiscal Balance
has interpreted profit-sharing funds as funds from
APBN revenues allocated to regions based on
percentage figures to finance regional needs in the
context of decentralization. This article is further
implemented in Articles 66A to 66D of the Excise
Law.

Article 66A of the Excise Law formulates the
distribution of realization of state revenue from
tobacco excise to tobacco excise producing
provinces, which must be used to finance the
improvement of raw material quality, industrial
development, social environmental development,
socialization of provisions in the excise sector,
and/or eradication of illegal excisable goods. The
distribution of the revenue sharing from tobacco
excise is 2% of the actual tobacco excise revenue,
with a composition of 30% for producing provinces,
40% for producing districts/cities, and 30% for other
districts/cities. Then, Article 66B of the Excise Law
regulates the distribution of DBHCHT which is
carried out by way of book-entry from the state
general cash account to the provincial general
treasury account and regency/city regional general
cash account.

Furthermore, Article 66C and Article 66D of the
Excise Law regulates the authority of the Minister
of Finance over the use of DBHCHT allocations.
Article 66C regulates the authority of the Minister
of Finance in monitoring and evaluating the use of
DBHCHT in the context of improving the quality of
raw materials, fostering industry, fostering the social
environment, socializing provisions in the excise
sector, and/or eradicating illegal excisable goods.
Therefore, if there are indications of irregularities, it
can be followed up in accordance with the prevailing
laws and regulations. Then, Article 66D of the
Excise Law emphasizes the imposition of sanctions
in the form of suspension until the termination of the
distribution of DBHCHT if there is any misuse of
the allocation of these funds.

Critical Review of Current DBHCHT

Regulations

The provisions in Articles 66A to 66D of the Excise
Law are apparently unable to overcome the
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vulnerability to poverty experienced by many
tobacco farmers and laborers in Indonesia. Or in
other words, the current DBHCHT arrangements
have not produced good outputs and outcomes, as
Sinaga and Sinaga (2018) have reminded that the
urgency to achieve the best possible outputs and
outcomes cannot be separated from the value of
legal certainty itself which is still difficult.
integrating with justice and benefit. [22] Several
problems compiled based on a study conducted by
Wirawan and Sinaga (2020) show that the
complexity of the problems experienced by tobacco
farmers still revolves around: a) victims of the loan
shark business due to the difficulty of obtaining low
interest loans from banks, b) purchasing good
quality tobacco seeds to purchasing fertilizers which
are not cheap, c¢) tobacco yields (although with the
best quality) only get prices that are not
commensurate with the grader (the person who
determines the price of tobacco is also an
intermediary from the cigarette warehouse with the
farmers), d) requests for assistance for facilities and
infrastructure to support tobacco agricultural
production that are not fulfilled by the government.
[2]

Some of the complexity of these problems, even
though it has been further regulated in Articles 66A
to 66D of the Excise Law, shows that it is still
necessary to regulate DBHCHT as a manifestation
of legal positivism which is expected to create legal
certainty. However, legal certainty must remain in
line with other legal values, namely benefit and
justice. The relation of legal certainty, justice and
benefit lies in the existence of regulations as an
effort to at least be able to provide formal or
procedural justice and at the same time cause legal
consequences to the respective parties that are
interrelated in it. Meanwhile, efforts to provide a
sense of justice must be realized towards the parties
that are interrelated in it which at least includes the
state, victims (in the event of loss and the like), and
legal subjects deemed capable of acting legally.
Then, arrangements that can provide Public benefit
for the greatest prosperity of the people can be
carried out by providing solutions to the rampant
regulatory and welfare offenses that can cause losses
to victims with regard to the management of state
finances, including the management of DBHCHT
allocations. [23] Efforts are needed to regulate the
management of DBHCHT that is just and has direct
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benefits in alleviating poverty for tobacco farmers.
This means that the renewal of the DBHCHT
arrangement must show a harmony between justice
and the ability to build and strengthen the welfare of
its people, [23] which provides good outputs and
outcomes for the state and society, such as: a)
providing access to justice and information for every
competent stakeholder, so as to close the possibility
of arbitrariness [25] in the institution that regulates
DBHCHT technically, b) consistently protecting the
best interests of all stakeholders through
improvements and efficiency of the accountability
system, [26] and c) strengthening the check and
balance function of stakeholders (Ministry of
Finance, Local Government, Non-Governmental
Organizations/NGOs, and direct tobacco farmers) so
that they are transparent, objective, and accurate in
managing and implementing the DBHCHT. [27]

1. Fair and Beneficial DBHCHT Regulations
for Tobacco Farmers in Indonesia
The rigidity of the existing DBHCHT
regulations, such as the frequent refusal of the
government on requests for assistance for facilities
and infrastructure to support tobacco agricultural
production submitted by tobacco farmers and the
procedures for submitting quite complicated
DBHCHT program activities, cannot be separated
from the rigid thinking of positivism. Law as a norm
that regulates people's lives must be bound by the
validity and non-validity of a positive law. [28] Of
course, the rigidity of legal positivism in the
DBHCHT regulation can be overcome through
doctrinal studies that rely heavily on a priori ways of
thinking, namely those that rely on the strength of
certain values. [29] In this case, the values that are
relied on in limiting the rigidity of legal positivism
are sufficient to make use of fairness and public
benefit.

The value of fairness in the DBHCHT
regulation is based on the idea of justice as equality,
as emphasized by Rawls that justice must be the
main virtue of every social institution, so that as
good or economical as any theory and efficient, or
how good is the arrangement of laws and
institutions, it remains should be rejected or updated
or deleted if unfair. [14] Rawls's thinking shows that
the most basic principle of justice is that everyone
has the same rights based on the fairness of their
respective positions. [30] Justice as fairness as stated
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by Rawls refers to two main things. First, every
individual has equal rights to the broadest total
system of basic freedoms similar to a similar system
of freedom for all. Second, the social and economic
inequality that occurs must be structured in such a
way that: a) provides the greatest benefit to the less
fortunate, according to the principle of fair austerity,
and b) is attached to the service and office of
government open to all, under conditions of fair
equality of opportunity. [31]

The characteristics of justice as fairness indicate
that the adoption of fairness in the DBHCHT
regulation will be able to create a fair society if the
DBHCHT regulation is carried out to prevent the
arbitrariness of certain parties who seek to seek the
maximum profit by harming tobacco farmers, such
as what So far, this has been carried out through loan
sharks and forcing the sale of tobacco products to
certain parties. The manifestation of fairness in the
DBHCHT regulations shows that the principle of
justice must have a basic morality, which means
helping poor people by distributing a fair system in
society. The urgency to adopt fairness in alleviating
poverty for tobacco farmers in Indonesia is even
more appropriate when looking at the facts in the
form of acreage and production of tobacco plants in
Indonesia in 2017, where the area of smallholder
plantations has covered 185 thousand hectares with
production reaching 151.8 tons, meanwhile Large
plantations (not smallholder plantations) only have
an area of 0.7 thousand hectares with a production
of only 0.5 thousand tons. [32] The requirement for
the government (both central and local) to assist
poor tobacco farmers by distributing a fair and
dynamic system in narrowing the welfare gap
between  tobacco  farmers and  cigarette
manufacturers, [33] that can be implemented
through several arrangements. First, setting certain
tariffs for the allocation of DBHCHT beyond the
existing 2% tariff, this is distributed directly to
tobacco farmers to improve the production and
quality of tobacco farming and their standard of
living. Second, in order to simplify the bureaucracy
and efficiency, in order for the distribution of the
DBHCHT allocation to achieve its goals, it is
necessary to form an agency/organization managed
by the tobacco farmers, such as a cooperative that
organizes tobacco farmers in a certain number and
simultaneously manages the DBHCHT funds.
Third, regulate routine monitoring and evaluation of
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direct distribution of DBHCHT to tobacco farmers,
by still requiring periodic transparent, accountable
and auditable reporting to the central government (in
this case the Ministry of Finance) and Local
Governments  (both  district and  provincial
governments).

The value of public benefits in the DBHCHT
regulation is closely related to utilitarianism, as
pioneered by JS Mill (1957), which perceives justice
in terms of the quantity of justice, not in terms of the
quality of justice, where what is meant by being fair
to a country or a society is if it produces happiness
in the largest number of people. Even though on the
scale of social utility, justice stands higher, but
according to Mill (1957) in terms of several other
very important social tasks, the justice contained in
it can be seen as not a virtue. For example, in the
context of tobacco, it is unfair if the government
itself has announced that smoking can disturb public
health, but considering that there are still many
people who still smoke for certain reasons and are
still willing to buy cigarettes and their excise taxes,
the government ignores justice by allowing the
disruption of public health. due to the free sales of
cigarettes today. Of course, in responding to
injustice in the form of health for the community
itself due to the permissibility of selling cigarettes,
the government must really consider the value of
public benefit whose justification must be through
regulations, such as the rules on the imposition of
CHT in controlling massive cigarette sales,
regulations on the dangers of nicotine contained in
cigarettes, regulations regarding the quality
standards of tobacco raw materials in cigarettes
traded in Indonesia, and the rules for allocating
DBHCHT that are fair and at the same time can
provide benefits for CHT revenues for the state, for
the health of active and passive smokers, for local
governments regarding funding for regional needs
related to handling tobacco and clove plantations,
and direct tobacco farmers to produce tobacco that
meets health standards and at the same time fulfills
their welfare.

More specifically in the context of DBHCHT,
the state has been impressed that it only wants to put
DBHCHT to eradicate illegal excise, not yet to
achieve the number of happiness tobacco farmers
have. It is fitting that people who are subject to
excise tax for smoking cigarettes, cigarette factory
owners, and those who benefit from DBHCHT,
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enjoy the same basic rights protections as humans.
This means that smokers who have been willing to
pay CHT in obtaining happiness in smoking, and
cigarette factory entrepreneurs who have benefited
from purchasing cigarettes, so that tobacco farmers
should also be entitled to happiness and prosperity
for themselves and their own groups by managing
the DBHCHT allocation in a manner. independent,
transparent, and accountable. The management of
DBHCHT which is able to promote the welfare of
tobacco farmers is expected to increase the
production and quality of their tobacco plants, so
that the production of cigarettes from cigarette
factories in Indonesia can boost exports and at the
same time by itself can Kill the circulation of illegal
cigarettes which are very detrimental to the income
of CHT cigarette entrepreneurs, and of course have
an effect on decreasing the purchase of tobacco
production, where more than 99% of the agriculture
and tobacco production is directly produced by
farmers.

V. CONCLUSION

This resulted in two main conclusions. First,
the current DBHCHT regulations in Articles 66A to
66D of the Excise Law have not provided justice and
direct benefits to tobacco farmers in Indonesia. This
is because the current regulations only state that the
allocation of DBHCHT to improve the quality of
raw materials, industrial development, social
environment  development, socialization  of
provisions in the field of excise, and/or eradication
of illegal excisable goods, still leaves the majority of
tobacco farmers experiencing problems, becoming
victims of loan sharks, having to buy tobacco seeds
and fertilizers which are not cheap, selling tobacco
harvest which is only one-sidedly valued by the
grader, and the government's neglect of allocating
DBHCHT for facilities and infrastructure to support
tobacco farming production.

Second, the principles of fairness and public
benefit must stand out in the future reform of the
DBHCHT regulations in Indonesia, so that they can
alleviate poverty, which the majority of tobacco
farmers always experience. An understanding of
fairness and its implementation in the form of
DBHCHT regulations shows that justice that can
alleviate poverty of tobacco farmers in Indonesia is
a distribution system that provides legal certainty to
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the central government as allocators, monitors and
evaluators of DBHCHT, as well as legal certainty
for local governments and their direct tobacco
farmers in terms of management, use, and
accountability for revenue from DBHCHT.
Meanwhile, the understanding of public benefits and
their implementation in the form of DBHCHT
regulations shows that the DBHCHT rules must
provide direct, accountable and transparent active
participation of groups of tobacco farmers, so that
facilities and infrastructure are available, quality
tobacco seeds, and affordable fertilizers for them.
the farmers, as well as the opportunity to sell quality
crops in accordance with standards set by the
government.
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