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ABSTRACT  

Provocation (in a broad sense) must be identified as a set of measures based on the application of the method of 

psychological (manipulative) influence on the life of an individual (or groups) in order to achieve appropriate goal. A 

provocation over the commission a crime is an action (or inaction) of law enforcement agencies against an individual 

(or group of persons) in order to influence their decision to commit a crime, provided that the previously mentioned 

person (persons) did not intend to do so. In contrast to the provocation, control over its commission could be applied in 

the presence of following conditions: 1) the crime in any case would be committed regardless of the intervention of law 

enforcement agencies or undercover officers (agents); 2) law enforcement agencies became aware of the likelihood of 

committing a crime after the intent of the person who plans to commit it; 3) passive role of law enforcement officers or 

undercover officers (agents) in committing a crime; 4) strict documentary recording of all actions conducted by law 

enforcement agencies. In order to increase the level of efficiency of covert employees (agents) activities to separate 

control over the commission of a crime from provocation, it is necessary to set strict rules for their possible actions and 

the conditions of their use in combating specific manifestations of crime. It was established that activities of all law 

enforcement agencies of Ukraine require unification of instructions for undercover officers (agents), in compliance with 

the Law of Ukraine "On State Secrets".  

Keywords: provocation; control over the commission of a crime, challenge, classification, law enforcement 

activities, crime, undercover employee (agent).  

  

1. INTRODUCTION  

Everyone has encountered provocation at least once 

in their life. This can be a provocative attack by 

management (or subordinate) with an intension to take 

appropriate action depending on your endurance and 

upbringing. It can be a "cascade" of news in the media in 

order to artificially create public opinion, which than can 

be used for different purposes [1].  

This term has been used in the last ten years in various 

senses, however, mostly to achieve a manipulative goal 

as part of the relevant political rhetoric. Thus, in 2008 the 

word "provocation" was mentioned in 35,604 reports in 

different media, and in 2018 there were 41,1028 such 

reports [2]. Politicians, in the absence of other arguments, 

explain their actions (or inaction) by "provocation" in in 

its various manifestations. Also, provocation is 

conditionally called a "conflictogenic form of 

interaction", according to different goals, views, and so 

on [3].  

"Provocation" from Latin translates as "challenge". It 

must be noted that provocation can significantly change 

emphasis according to situation. It can be used both for 

destruction and for creation [4], be a reason for criminal 

activities in different spheres: economic, medical, cyber 

[5: 6: 7; 8] etc. However, historically there has been a 

negative public attitude towards the essence of 

provocation, so public rejection and condemnation are 

caused by the actions of a person who is called a 

"provocateur" by the media.  

After analysing media sources, scientific opinions, as 

well as their own life experience, it is possible to propose 

a classification of provocations on the following grounds:  

 ⁃ depending on the field of application: medicine; 

law enforcement [9]; education [10] and science; media 

sphere; military sphere; policy area; economics etc.;  
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 ⁃ by subject of application: political figure; 

journalist; serviceman; investigator (employee of 

operational units); psychologist; teacher etc.;  

 ⁃ depending on the purpose of application: for 

diagnosis; for the sake of competition; to destabilize the 

situation in the region (country); to mislead the enemy 

(during a military operation); as a method of competition; 

to expose a hidden crime at the stage of its preparation, 

commission or concealment; to obtain evidence of 

preparation or commission of a crime etc.;  

 ⁃ depending on the awareness of the provocation by 

the subject of application: open or covert provocation;  

 ⁃ by situation: provocation in artificially created 

conditions; provocation using real conditions without 

making changes to the environment.  

This classification is mostly indicative, however, 

confirms that provocation is a fairly common 

phenomenon, and its use in the vocabulary of law 

enforcement agencies, as well as media in explaining the 

essence of certain methods and actions of covert 

investigative activities, may negatively affect perception 

of such measures by society.  

2. METHODOLOGY  

This research was performed using general scientific 

and special methods taking into account the direction of 

research. The comparative legal method and the method 

of structural-functional analysis were used in in the 

analysis of current criminal procedure legislation in 

Ukraine, ECtHR decisions, as well as the results of 

judicial and law enforcement agencies activities. The 

method of secondary analysis allowed us to explore the 

existing scientific views on the concept of "provocation". 

The synergetic method allowed us to substantiate the 

need to apply certain provisions of the current Criminal 

Procedural Code in Ukraine in order to prevent and 

investigate certain manifestations of crime.  

3. ANALYSIS OF RECENT RESEARCH  

Problems of possible provocation in law enforcement 

agencies activities arise during the application of such 

covert investigative (search) action as control over the 

commission of a crime (Article 271 of the Criminal 

Procedural Code of Ukraine), which could be conducted 

as a controlled delivery, controlled and operational 

procurement, special investigative experiment and 

simulation of the crime.  

The criminal procedure legislation of Ukraine does 

not contain a clear distinction between control over the 

commission of a crime and provocation. In Part 3 of 

Article 271 of the Criminal Procedural Code of Ukraine 

legislator stated that during the preparation and 

conduction of such actions it’s prohibited to provoke 

(incite) a person to commit this crime in order to further 

expose it, help person to commit a crime he would not 

have committed if the investigator did not interfere, or for 

the same purpose to influence his/her behaviour by 

violence, threats, blackmail. Evidence obtained in this 

way cannot be used in criminal proceedings. Thus, 

legislator obliges to refrain from provocation before 

committing a crime, while formulating only a general 

understanding of provocation and control.  

In this case, it should be emphasized that the Criminal 

Code of Ukraine provides criminal liability for 

provocation of bribery (Article 370 of the Criminal Code 

of Ukraine) – “actions of an official to incite a person to 

offer, promise or provide improper benefit or accept an 

offer, promise or such benefit to then expose the person 

who offered, promised, improperly benefited or accepted 

the offer, promise or received such benefit”. The 

presence of Article 370 of the Criminal Code of Ukraine 

significantly increases the importance of distinguishing 

provocation from control over the commission of a 

crime, because a person suspected of receiving an illegal 

benefit may become a victim in one criminal 

proceedings.  

In the decision of the European Court of Human 

Rights "Ramanauskas v. Lithuania" it was stated that 

provocation by the police occurs in cases where law 

enforcement officers or persons acting on their behalf are 

not limited to investigating criminal activity mostly 

passively, but influence, incite to commit a crime, which 

would not otherwise have been committed in order to 

establish the fact of the crime, i.e., to obtain evidence of 

its commission and to initiate criminal prosecution [11].  

"The key question is who formed the intent of the person. 

If it is proved that the person's intent to commit a crime 

arose on its own, and he simply reacted to it in time, then 

there is no provocation. And yet, in order to take any 

active action, law enforcement officers need to have 

objective information about the preparation for the 

crime" [12].  

In decision “Teixeira de Castro v. Portugal”, the 

ECtHR set his opinion on additional persons (undercover 

agents), that were involved in the control of the crime: 

“the use of undercover agents should be limited and 

guaranteed. It is not in the public interest to justify the 

use of evidence obtained by inciting such activities by 

law enforcement officers. If the actions of undercover 

agents motivated a person to commit a crime, and there 

is nothing to suggest that it would have been committed 

without this intervention, then such actions of agents are 

beyond the permissible and must be determined as a 

provocation” [13].  

The Supreme Court tried to summarize positions of 

the ECtHR on that issue and in one of its decisions noted 

that “in accordance with the requirements of the ECtHR 

to distinguish provocation from the permissible 

behaviour of law enforcement agencies, some criteria 

must be met. The substantive criterion means the 

presence/absence of significant substantive features 
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inherent in the provocation of law enforcement agencies, 

and the procedural criterion means the presence in court 

of the ability to verify information about the alleged 

provocations during the hearing” [14].  

In some cases, the ECtHR recognize lawful actions of 

law enforcement agencies in usage of undercover officers 

(agents) at the stage of preparation and commission of a 

crime. For example, in decision "Bykov v. Russia" [15] 

the ECtHR acknowledged that the "killer" was an 

undercover officer (agent) who used a radio microphone 

to record a conversation with the person who ordered the 

murder. The ECtHR ruled that the applicant was in a 

comfortable environment, and that the "killer" was not 

pressured, he was free to speak about the circumstances 

of the "committed" crime or not.  

The existence of different scientific points of view, as 

well as the uncertainty and ambiguity of courts decisions 

in Ukraine and decisions of the ECtHR require further 

study of the outlined problems.  

4. RESULTS AND DISCUSSION   

According to the practice of the ECtHR and 

Ukrainian national courts the following list of criteria for 

distinguishing control over the commission of a crime 

from provocation could be provided:  

1) The crime in any case would have been 

committed regardless of the intervention of law 

enforcement agencies or undercover officers (agents).  

The key factor in this case will be the establishing of 

probability of committing a criminal offense without the 

knowledge of law enforcement agencies. "The nature of 

pressure or other means of inciting a person to commit a 

crime is only one of the factors that should be taken into 

account when deciding whether there is a provocation, 

but the problem does not end there. To address this issue, 

a broader context must be taken into account than 

behaviour of participants during event, which defence 

considers as a provocation, and prosecution considers as 

an acceptable method of investigation" [16].  

2) Law enforcement agencies became aware of the 

likelihood of committing a crime after the intent of 

committing a crime arose in person’s mind.   

During criminal proceedings it must be established 

whether there was an objective suspicion that the person 

was engaged in criminal activity or prone to committing 

a crime [17]. Any prior information about the existing 

criminal intent should make it possible to verify this fact 

[18] and authorities should be able to prove at any time 

that they had sufficient grounds to carry out a covert 

operation [17]. "If it is proved that the person's intent to 

commit a crime arose on their own, and they simply 

reacted to it in time, then there is no provocation. And 

yet, in order to take any active action, law enforcement 

officers need to have objective information about the 

preparation for the crime" [12].  

It should be emphasized that in this case we are not 

talking about a specific crime, but about probable 

commission of any criminal offense. For example, if a 

person is engaged in the illicit sale of drugs, then at the 

stage of preparation for the control over the commission 

of the crime, law enforcement agencies should not know 

the specific buyer, but only the real intention of the 

person to carry out such activities.  

3) Passive behaviour of law enforcement officers 

or undercover officers (agents).  

The ECtHR noted that passive behaviour of 

authorities cannot be considered when the initiative in 

contact with the suspect comes from an undercover 

officer (agent), when the offer is renewed after the initial 

refusal, when the crime is persistently tempted [19].  

Ukrainian judge set his opinion on a person, who was 

an applicant in criminal proceeding and who transferred 

money to a suspect as a covert law enforcement officer, 

was also an applicant or a victim of many other similar 

cases, which may indicate the "control" of such a person 

by law enforcement agencies. "The prosecutor's 

reference that PERSON_4 only repeatedly appealed to 

law enforcement agencies every time he was demanded 

funds and in connection with his social position, in my 

opinion, in no way refutes the defence’s reference to 

provoking a crime against PERSON_1" [20].  

4) Strict documentary recording of actions of law 

enforcement agencies.  

"The usage of special methods of investigation cannot 

by itself violate the human right to a fair trial. The risk of 

provocation by law enforcement officers caused by these 

methods means that their use must be strictly regulated. 

To use such methods, law enforcement agencies must 

have evidence to support the argument of a person's 

propensity to commit a crime" [17]. It’s important to 

establish from whom the initiative to commit a crime 

comes [21].  

As it was already mentioned, a person's intent to 

commit a criminal offense should have arisen before law 

enforcement officers learned of alleged criminal conduct 

and began preparing to monitor the commission of the 

crime. For this purpose, clear procedural recording 

should take place. Prosecutor will have to provide proof 

that the intent to commit the crime arose earlier without 

the active intervention of law enforcement agencies. For 

example, in the materials of criminal proceedings there 

should be a statement of the person from whom the bribe 

is demanded, on the basis of which the control over 

commission of a crime will be carried out. Or materials 

of criminal proceedings should contain information 

obtained promptly about the impending crime, and this 

information will be used as a basis for the pre-trial 

investigation. It should be noted that such information 

will be examined in court, so such evidence must clearly 

indicate the existence of grounds for monitoring the 
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crime, and documentation must be impeccable, because 

any procedural violations can lead to the recognition of 

almost all evidence in the relevant criminal proceedings 

inadmissible according to the theory of "poisoned tree 

fruit".  

It should be emphasized that in case the defence 

points to the fact of provocation in the process of 

monitoring [22] the commission of a crime, the burden of 

proving the absence of provocation rests with the 

prosecution. "If defendants make allegations of 

incitement, national courts must consider it in an 

adversarial, complete, comprehensive and convincing 

procedure, with the burden of proving the absence of 

incitement to commit a crime on the part of the 

prosecution. The scope of the judicial review should 

include both the reasons for the decision on a certain 

covert measure, the degree of involvement of law 

enforcement officers in the commission of the crime, and 

the nature of any incitement or pressure experienced by 

the applicant" [23]. "It is the prosecution that must prove 

the absence of incitement to commit a crime, provided 

that the defendant's complaints are not entirely 

implausible" [24].  

Accordingly, if law enforcement agencies cannot 

provide evidence of the absence of provocation, then 

such actions should be considered illegal. "Materials of 

the criminal proceeding indicates the need to verify the 

fact of provocation (incitement) PERSON_1 on the 

commission of crimes by police officers. The fact of not 

conducting such an inspection indicates a significant 

incompleteness of the trial, and the adoption of sentence 

in such circumstances - a significant violation of the 

requirements of Criminal Procedure Code of 

Ukraine" [25].  

5. CONCLUSIONS   

Provocation (in a broad sense) must be identified as a 

set of measures based on the application of the method of 

psychological (manipulative) influence on the life of an 

individual (or groups) in order to achieve appropriate 

goal.   

A provocation over the commission a crime is an 

action (or inaction) of law enforcement agencies against 

an individual (or group of persons) in order to influence 

their decision to commit a crime, provided that the 

previously mentioned person (persons) did not intend to 

do so.   

In contrast to the provocation, control over its 

commission could be applied in the presence of following 

conditions: 1) the crime in any case would be committed 

regardless of the intervention of law enforcement 

agencies or undercover officers (agents); 2) law 

enforcement agencies became aware of the likelihood of 

committing a crime after the intent of the person who 

plans to commit it; 3) passive role of law enforcement 

officers or undercover officers (agents) in committing a 

crime; 4) strict documentary recording of all actions 

conducted by law enforcement agencies.   

In order to increase the level of efficiency of covert 

employees (agents) activities to separate control over the 

commission of a crime from provocation, it is necessary 

to set strict rules for their possible actions and the 

conditions of their use in combating specific 

manifestations of crime.   

Activities of all law enforcement agencies of Ukraine 

require unification of instructions for undercover officers 

(agents), in compliance with the Law of Ukraine "On 

State Secrets".  
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