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Abstract-The purpose of this writing or research is to
find out about the Closed Agreement, which is regulated in
Article 15 of Law No. 5 Th, 1999, as an obstacle to fair
competition that causes and causes a monopoly. The
advantage that is one of his objectives on businesses, one of
the strategies used by companies to achieve this is the
strategy of exclusive dealing agreement, among other kinds,
is complete distribution agreement, tying agreement and
vertical agreement on discount, which is considered to
impact negative the detriment of other businesses his or
consumers which, in them paying more than the original
price as a result of the dominant position. But because the
exclusive agreement also has a positive impact that is
guaranteed distribution of raw materials and marketing by
distributors, resulting in inefficiency in production costs—
the Business Competition Supervisory Commission authority
issued business competition supervisory commission
Regulation No.5 of 2011.
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I. INTRODUCTION

Open and fair competition is the fundamental premise
or principle of corporate competition law. The exclusive
dealing general understanding is an agreement that
occurred between those who are on a different level in the
production process or distribution network of goods or
services regulated nature of Article 15 of Law No. 5
Th.1999 concerning prohibition of monopolistic practices
and unfair business competition regulates an executive
dealing, which reads business actors are prohibited from
making agreements with other parties.[1]

Executive dealing is an agreement made by a business
actor so that it can be a means and effort for business
actors to be able to exercise control by business actors on
the actor other businesses vertically (vertical control),
both through price control and through non-price control,
according to the Business Competition Supervisory
Commission (KPPU) Regulation No. 5 of 2011, which is
a guideline for Article 15 of Law No. 5 Th. 1999. The
distribution of products and services is where this
executive dealing method is most commonly used. [2]

The wide competition of steep competition is
prohibited by Article 15 of Law No. 5 Th. 1999.
However, under Article 50 letter (b) of Law No. 5 Th.
1999, agreements relating to Intellectual Property Rights,
know-how, and franchise agreements are exempted. This
is to offer exclusive (monopoly) rights, which are the
foundation for granting Intellectual Property Rights. The

Complete Distribution Agreement in question is a
business actor's agreement with another business actor
that includes a requirement that the party receiving the
product only enter or not re-enter the product to a specific
party or location, or in other words, the distributor is
forced to only enter the product to specific parties and
areas by the manufacturing company. [3]

Circumstances can influence the price of a product
when it enters the market. As a result, the manufacturing
business made arrangements with distributors to divide
the consumer and supply areas in order to avoid
competition among distributors. Customers and regions
may be able to decrease or even eliminate competition at
the distributor level, causing the price of items distributed
to be higher than the original, and consumers may have to
pay more than usual to obtain a product distributed by the
distributor. [4]

The risk of a business actor being killed as a result of a
lack of raw materials or a distributor willing to sell his
product is a concern with exclusive dealing. Aside from
that, exclusive dealing can raise the hurdles to entry into
the market. There is also a result of the favorable her of
exclusive trading, which is beneficial to both distributors
and producers. Exclusive dealing is intriguing since the
distribution of a particular component is unpredictable.
Exclusive dealing can also prevent free riding. For
example, if there are no exclusive agreements, the parent
company may conduct large-scale advertising, so when
customers come to the distributor as scrambled with ads,
but consumers see and buy other goods from distributors,
the advertisements carried out have no effect.[5]

Law No. 5 Th. 1999 prohibits certain types of
agreements, including tying agreements. The behavior of
business actors can amplify the monopoly power of the
linking product (goods are sold first) to the product
(charcoal or services which consumers must purchase).
Company A, for example, is a major player in the soap
industry. The corporation wants to expand its
monopolistic capacity to other items, such as shampoo,
thus it is compelling consumers to buy shampoo by
merging soap and shampoo products. [6]

Business actors are forbidden from creating
arrangements with third parties that oblige people who
acquire some goods and or services to be willing to buy
other goods and or services from suppliers, according to
Article 15 paragraph 2 of Law No. 5 Th. 1999. The
definition of a tying agreement signed between businesses
may also be found in article 15, paragraph 2 of Law No. 5
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Th. 1999, which contains the condition that the party
receiving the products and services be willing to buy
goods and other services from suppliers. When viewed in
light of article 15 paragraph (2) UU No. 5 Th. 1999,
forming a tying agreement with the formulation per se
illegal, businesses that contract with other companies to
practice tying agreements must consider the consequences
of their actions. This article could ideally be imposed on
business actors who violated it. [7]

Tying products and tried products by business players
can create barriers to possible business competitors
entering the market by giving them monopolistic power
for both products at the same time. Inevitably, business
actors must practice tying agreements as well. Consumers
who do not comprehend the process of tying agreements
are considered a reward when the amount paid is the price
of both products. This practice can also make it difficult
for consumers to determine the actual cost of the products
they purchased, especially if they only want to buy one
product but are forced to buy other products, which can
cause consumers to become confused about the price of
each product and force them to buy goods they don't need.

Il. FINDINGS AND DISCUSSION

Business actors are prohibited from making
agreements regarding specific prices or price discounts on
goods and services that contain requirements that business
actors who receive goods and or services from business
suppliers are willing to buy goods and other services from
business suppliers, or will not accept the same or similar
interests and services from other business actors who are
competitors with them, according to Article 15 paragraph
(3) of Law No. 5 Th. 1999.[8]

This indicates that if a business actor wants a discount
on a certain product acquired from a specific business
actor, the business actor must be willing to buy other
products from the business actor or will not believe the
same or similar product from a competitor. If we look at
the original article 15, the consequences of the agreement,
particularly in terms of the obligation for business
operators who receive products at a discount and are then
required to buy other products from the supplier's
business products, are the same as those caused by tying
agreements, namely, eliminating the right of businesses to
freely choose the products they buy and forcing the
company to buy products that the supplier wants them to
buy.[9]

Obligation on businesses that receive the product at a
discounted price for not going to buy the same product or
a similar type of other business actor who is a competitor
of the supplier business actor may result in a competing
business actor having difficulty in selling similar products
in the market with business actors who have previously
made a vertical agreement on discount to the recipient of
the product in the market. [10]

Although Article 8 of Law Number 5 of 1999
prohibits the establishment of a minimum vertical price, it
will require caution in enacting a ban on price fixing
minimum vertical. In competition law, it has always been
cautioned against enacting a ban on price fixing minimum
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vertical to avoid hat as free riders, which in this case
refers to parties who are unable to reap the maximum
benefit from their hard-earned efforts because these
benefits are taken by someone else. [11]

For example, a free raider is a person who sets a
minimal price in the context of prohibition. When two
parties sell the same products and brands, vertical is
defined as when the retailer first has a decent outlet with a
professional sales force and a good showroom. Many
people hunt for information on retailers who will come
first, however there are merchants that do not have a
showroom and do not charge as much, but sell the same
goods as the retailer who comes first. Of course, shops
both can sell goods at much lower prices. In this situation,
the potential consumer is more likely to seek about and
search for information before going to the retailer, but
once they have it, they will buy both the cheaper and the
more expensive items at the retailer.[12]

Do not automatically covered agreements that have
negative impacts, will be but it can also have a positive
impact. Therefore, businesses cannot be punished simply
for making a exclusive dealing, where the agreement
covered a positive impact. The distinction between
positive impacts from negative impacts can be established
by (i) studying the background or reasons why the
business actor makes a exclusive dealing, and (ii)
analyzing the effect / impact of the exclusive dealing
being made. The positive impacts of making such
exclusive dealing in general include: a) Increased
specialization between producers and
distributors will increase the economies of scale of each
party, while reducing the element of uncertainty in the
distribution process. b) Reducing transaction
costs between producers and distributors so that efficiency
increases. ¢) Increased certainty in doing business for
business actors who are bound in a exclusive dealing. d)
Reducing distributor behavior by
taking arbitrage opportunities. [13]

This happens when a person buys a sufficient number
of products, then sells it to another market so that he
benefits from the difference in selling prices in different
markets. The impact of this arbitrage action will disrupt
the market share of the same producer in other
regions. While the negative impacts that can be caused by
the implementation of a exclusive dealing in general
include: a) Increasing market entry barriers for potential
business actors and closing access for competing business
actors. This obstacle occurs because business actors who
are not involved in the exclusive dealing are forced
to build their own distribution network or find an
independent distributor. [14]

The process of finding and building a distribution
network will incur integration  costs and  switching
costs which are a significant obstacle for business actors
not involved in a exclusive dealing. b) Potential for
regional division. The division of this area can occur if the
distribution allocation between producers-distributors into
several regions, where for each region there are several
dominant distributors. The form of a exclusive dealing
between producers and distributors will make it easier for
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distributors to maintain their respective territories. Thus
the practice of exclusive dealing can facilitate the practice
of collusion in the division of territory, especially for
businesses at the downstream level. c) It is possible for
businesses to increase market power, which in
turn will discriminate prices to maximize profits. d) For
consumers, in principle is a result of competition
restrictions that result in a structured market not perfect
competition. In such a market, business
actors will generally charge prices that are higher than
competitive prices to increase profits. In such conditions
the consumer must pay a more expensive price, and in
general will cause welfare loss (lost profits). [15]

That the negative impact should against or in the
market place. Can be seen from the effects of increasing
barriers to entry into the market for potential business
actor and closure of access for businesses competitor,
occur zoning potentially, increase the strength of the
market for certain business actors significantly, the
existence of price discrimination for maximizing profit or
gain so that the market becomes uncompetitive resulting
in business actors in general setting higher prices so
consumers must pay a higher price. [16]

In this case there are efforts to minimize the difference
in regulations. Metode surveillance vertical practices
generally assessed on a case by case basis where
among others note the existence or absence of abuse
dominant position. Therefore, the policy for implementing
business competition varies greatly, in this case it must be
distinguished between the practice of adverse vertical
competition which is neutral or beneficial. Differences
reflect the diversity of economic conditions in various
countries. [17] In countries where there are few barriers to
market entry, suchas in the United States, vertical
constraints play less role compared to countries that have
more barriers. Inforce policies also influenced by
differences of opinion with respect to the differences in
economic theory adopted in this field and with respect to
the relative terms provided by the system of competition
to the freedom of action and economic justice on the one
hand and the economic efficiency on the other. [18]

I11. CONCLUSION

The comparison of Business Competition Supervisory
Commission/KPPU  Regulation No. 5 of 2011
is UNCTAD (United Nations Conference on Trade and
Development) a multilateral institution, of which
Indonesia isa member. Regarding barriers vertical then
the first UNCTAD stressed that the agreement in a broad
sense the relationship and fixing resale  prices s
considered anti-competitive version, in the comparative
analysis of United State regulations with regulations
Eropa to be very significant.
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