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ABSTRACT 

Migrant workers who labor overseas, as contributors to the State' stock exchange, require protection from both international law 

and their own State. Despite the fact migrant workers are protected by international law, there are still countless situations 

involving migrant workers, such as the case of Indonesian migrant workers in Iraq. Recently, seven female workers in Iraq were 

detained in the basement. In addition, the other nine workers are imprisoned in Erbil. Therefore, the paper aims to analyse the 

protection of migrant workers from the perspective of international law in regard to such cases. The study employs secondary 

data in the form of primary and secondary legal texts to conduct normative legal research. The findings show there have been 

violations of the 1990 Convention on the Rights of All Migrant Workers and Members of Their Families, as well as the Protocol 

to Prevent, Suppress, and Punish Trafficking in Persons. Given that Iraq is not a signatory to the 1990 Migrant Workers 

Convention, the only settlement that Indonesia may pursue in such situations is through diplomatic measures against Iraq. 
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1. INTRODUCTION 

Globalization stimulates capital and investment flow to 

various parts of the world. Accordingly, there is labor 

mobility from one State to another. The reason for the labor 

migration is that investments established in other States 

usually need close supervision by the owner or investor. As a 

result, such migration is carried out in order to preserve 

company continuity and investment. To prevent legal issues 

and overuse of foreign employees, the government of a State 

must carefully and exhaustively identify the policies that will 

be implemented to preserve a balance between foreign and 

local workers. i It is due to the fact foreign employees are 

becoming a larger and larger percentage of the workforce in 

all States throughout the world.ii 

The attempts of the Indonesian government to achieve 

equal rights and duties for workers to better their standard of 

living include the deployment of Indonesian workers 

overseas. Indonesian workers can also contribute to the 

economy of the State as a result of such migration.iii What 

should be emphasized is that the number of migrant workers 

increases in tandem with the number of current workers. The 

growth in labor migration is influenced by at least three major 

reasons. The first is the pull factor, which is brought about by 

changes in demography and labor demands in developed 

States. The push factor comes in second. It has to do with 

population, unemployment, and the effects of the financial 

crisis. Meanwhile, the third is the presence of inter-state 

networks based on family, culture, and history.iv 

In almost all States, the needs of foreign workers deserve 

special attention. The specificity of their employment 

relationship makes them highly vulnerable to exploitation, 

abuse and forced labour. Many of them do not trust the 

authorities in their destination States and fear being deported 

for suing their service users. If the status of foreign workers 

is unclear, they would rather avoid the authorities as much as 

possible. In this case, they are almost completely dependent 

on service users. Accordingly, the service users will take 

advantage of their dependence by treating them as submissive 

workers and exploiting them. Service users may also 

rationalize the work of foreign workers as generosity to the 

foreign worker.v Such action can offset normal standards for 

the treatment of workers. 

The administrations in numerous States have effectively 

created jobs which can be said that the workers are treated 

similar to prisoners. Foreign workers may stay, and live-in 

private households or facilities provided. However, they must 

leave the State if their contract with the service users has 

ended. Foreign workers are almost completely dependent on 

service users in terms of work, accommodation, food, and 

livelihood protection.vi Such a relationship is very unfair for 

foreign workers since it seems like they are indebted to the 

service users.vii Most of the female, as well as male, migrant 

workers stated that the main reason for working abroad is that 

there is no opportunity to earn income in their home-State. In 

addition, there is a better possibility of getting higher earnings 

abroad despite the fact shelter or a safe place to live is not 

always provided. Workers are often victims of arbitrary and 

enforced deprivation of liberty at the hands of agencies.viii 

Such a situation also occurs in the recent case that 

happened to several Indonesian migrant workers in Iraq. 

Allegedly, seven female migrant workers were held by their 
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agents in the basement. Such information was revealed by one 

of the workers with the initials AU in a conversation via 

internet-based messaging. The worker in question claimed to 

have received information about the other seven workers who 

were being held captive from a friend's phone call at the 

agency's office before being confiscated.ix In fact, it was also 

found in the near future that nine Indonesian female workers 

were imprisoned in Erbil on the grounds of having certain 

issues with their employers. Additionally, the workers in 

question are suspected of being victims of a human trafficking 

syndicate with the mode of employee placement.x  

As discussed above, it can be seen there are still numerous 

cases abroad in terms of torture experienced by migrant 

workers. Subsequently, many Indonesian migrant workers are 

caught in legal issues and have not been released by the 

Government of the Republic of Indonesia. Meanwhile, there 

has been a Convention ratified by the UN General Assembly 

on December 18, 1990, through Resolution No. 45/158.xi The 

Convention enshrines the essential elements of international 

law governing the protection of migrants. Furthermore, the 

treatment of foreigners overseas is linked to the investigation 

of the obligation of a State to protect its nationals abroad. The 

balance between a State' two fundamental rights has a 

significant impact on such issue. On the one hand, the State 

has the freedom to exercise jurisdiction inside its own 

borders, free of external oversight. The State in question, on 

the other hand, has the right to defend its nationals when they 

are overseas. 

The Indonesia Government provides legal protection for 

their Migrant Workers through Law No. 39 of 2004 on the 

Placement and Protection of Indonesian Migrant Workers 

Abroad.xii However, in reality, there are still numerous cases 

that occur abroad in terms of torture experienced by migrant 

workers. Moreover, there are still migrant workers who are 

caught in legal issues and have not been released by the 

Government of the Republic of Indonesia. They are still seen 

as a commodity to meet market demand and are not seen as 

decent people who work abroad that must be protected. Such 

commodity is reflected in the lack of provisions concerning 

protection under the Law. Consequently, the rights of those 

migrant workers to be protected by law within the States 

where they work are neglected. 

Furthermore, in terms of migrant worker protection under 

international law, there is the United Nations General 

Assembly passed Resolution No. 45/158 in New York on 

December 18, 1990,xiii which established legal protection by 

enacting the International Convention on the Protection of All 

Migrant Workers and Members of Their Families xiv 

(hereinafter referred to as the 1990 Migrant Workers 

Convention). In an effort to enforce legal protection for 

migrant workers, the UN issues conventions on the subject 

through the International Labor Organization (ILO). xv  In 

addition, Indonesia is committed to implementing the 

Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, especially Women and Children, by issuing Law No. 

21 of 2007 on the Eradication of the Criminal Act of 

Trafficking in Persons as one of the efforts to overcome the 

rampant cases of human trafficking which cannot be 

separated from Transnational Organized Crime related to the 

protection efforts for migrant workers. 

As mentioned above, the paper aims to analyse the current 

case of Indonesian migrant workers in Iraq, which is then 

associated with the protection of migrant workers from the 

perspective of international law. It is due to the fact there are 

still numerous cases involving migrant workers, particularly 

the Indonesian workers in Iraq, although there are already 

international legal rules that protect migrant workers. 

2. RESEARCH METHOD 

The paper is conducted through normative legal research 

by examining the laws and regulations that apply to related 

particular legal issues discussed. Normative research is often 

referred to as doctrinal research since the objects of study are 

documents of legislation and library materials. The research 

is conducted in an effort to find secondary data consisting of 

primary legal materials, including related laws and 

regulations, as well as secondary legal materials that provided 

explanations regarding the primary legal materials, such as 

books, literature, research results and scientific works. 

3. PROTECTION OF MIGRANT WORKERS 

UNDER INTERNATIONAL LAW 

In the realm of international law, there are several 

definitions of migrant workers. According to the ILO 

Convention No. 97 of 1949 on Migration for Employment, a 

migrant worker is a person who migrates from one State to 

another for the purpose of work or being employed as well as 

a person who is regularly recognized as a migrant for work. 

Meanwhile, the International Convention on the Protection of 

Migrant Workers and Members of Their Familiesxvi defines 

migrant workers as persons who will, are currently, or have 

been involved in an activity that generates wages for 

themselves in a State where they are not a citizen of the State 

in question. 

There are numerous ILO Conventions related to the 

Protection of Migrant Workers. Under the Equality of 

Treatment (Accident Compensation) Convention No. 19 of 

1925, each Member State that ratifies the Convention shall 

guarantee every citizen of any other Member State who 

suffers injuries as a result of work accidents that occur within 

the territory of the Member State in question receives the 

same treatment in terms of occupational accident benefits as 

their own citizens. Regardless of where their place of 

residence is, foreign workers and their families must be 

granted such a guarantee.xvii Furthermore, the action to be 

taken in regard to payments made by the Member State or its 

citizens outside the territory of the Member State in question 

shall be regulated. If it is necessary, the Member States 

concerned may establish a special agreement between them. 

Furthermore, the Discrimination (Employment and 

Occupation) Convention No. 111 of 1958 states that every 
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Member State implementing the Convention shall seek a 

means to establish and pursue a national policy aimed at 

promoting equality of opportunity and treatment in respect of 

employment and occupation in a manner appropriate to the 

national circumstances and practices of the Member State in 

question to eliminate any discrimination on such matters. In 

addition, each Member State shall also make efforts to 

establish cooperation from employers' and workers' 

organizations as well as other relevant bodies, in order to 

promote acceptance and adherence to such policy, encourage 

the direct supervision of such policy by the national 

authorities of the Member State in question, and also set down 

what actions have been taken and the results achieved by 

taking such action in its annual reports on the adoption of the 

Convention. 

There is also the Equality of Treatment (Social Security) 

Convention No. 118 of 1962, which covers the nine important 

branches of social security, namely (1) medical care, (2) 

sickness benefits, (3) maternity benefit, (4) invalidity benefit, 

(5) old-age benefits, (6) survivors' benefits, (7) employment 

injury benefits, (8) unemployment benefits, and (9) family 

benefits.xviii Through the Convention, every Member State is 

required to provide citizens of other Member States with 

equal treatment in terms of social security, same as their own 

citizens within the territory of the Member State in question. 

Besides that, refugees and others who do not have citizenship 

shall also be treated equally. 

A ratifying Member State may, however, limit the 

application of the Convention to certain branches. In addition, 

the entitlements to benefits that are subject to resident 

requirements under national legislation cannot be applied to 

non-citizens. Subsequently, a Member State of the 

Convention shall also ensure provisions for overseas 

allowances, in a particular branch, both for the citizens of its 

own as well as other States which have accepted the 

obligations stipulated under the Convention for the same 

branch regardless of the place of residence of the beneficiary. 

Such principles must also be applied to refugees and stateless 

people without regard for reciprocity. 

Furthermore, given the important role of private 

employment agencies in the recruitment and placement of 

migrant workers, as well as the need to protect migrant 

workers from fraudulent and abusive practices, the ILO 

Private Employment Agencies Convention No. 181 of 1997 

is presented as a guide to drafting a legal framework to 

address illegal recruitment practices and human trafficking, 

particularly of women and girls. The objectives of the 

Convention are to allow private employment agencies to 

operate, to protect workers who use their services from abuse, 

and to ensure that these workers are entitled to the 

fundamental rights provided under labor standards, as well as 

the provisions relating to recruitment and placement under the 

Convention No. 97 of 1949 on Migration for Employment. 

The Convention specifies that Member States shall 

guarantee that private employment agencies treat workers 

without discrimination in order to promote equality of 

opportunity and treatment in obtaining employment and 

occupation. Discrimination on the basis of race, color, sex, 

religion, political opinion, national background, social 

backgroundxix or any other basis protected by domestic law 

and practice is prohibited. Furthermore, with some 

restrictions, private employment agencies may not collect any 

fee or due, in whole or in part, to workers, either directly or 

indirectly. 

Following that, Member States that have signed the 

Convention shall take means to ensure that migrant workers 

recruited or placed on their territory by private employment 

agencies are adequately protected.xx Such means must include 

regulations and provisions along with sanctions, such as 

prohibiting private employment agencies from partaking in 

fraudulent acts and fraud. Additionally, the relevant Member 

States must seek bilateral agreements to prohibit fraudulent 

activities in recruitment, placement, and employment. 

Another regulation under international law that provides 

protection for migrant workers is the 1990 Migrant Workers 

Convention. The Convention was declared in New York on 

December 18, 1990 and entered into law on July 1, 2003. As 

a member of the UN, Indonesia signed the Convention on 

September 22, 2004. The 1990 Migrant Workers Convention 

is the broadest framework in international law and includes 

the protection of people who plan to become migrant workers, 

are working abroad, or have finished working abroad and 

return to their home State. The 1990 Migrant Workers 

Convention provides an internationally definition of the term 

migrant worker and is divided into frontier workers, seasonal 

workers, seafarers, workers in offshore installations, mobile 

workers, project workers, workers with specific jobs and self-

employed that can be applied in any State around the world.xxi 

The 1990 Migrant Workers Convention aims to protect 

the rights of workers while they are working in States other 

than their home-State. The protection provided for in the 

Convention emphasizes the role of legal migrant workers' 

documents. A valid migrant worker document will ensure that 

there are no violations, such as a violation of the age limit for 

migrant workers, in the process of labor migration. Such a 

document will also be useful to minimize the occurrence of 

human trafficking and smuggling practices. 

The Migrant Workers Convention of 1990 governs a 

number of critical issues, including the establishment of basic 

requirements for the protection of civil, political, economic, 

social, and cultural rights of all migrant workers and members 

of their families.xxii States are encouraged to harmonize their 

laws with the universal requirements under the Convention. 

Furthermore, the Convention recognizes migrant workers' 

contributions to the economiesxxiii and societies of the States 

in which they work, as well as the development of their home-

States. Subsequently, the Convention establishes a set of rules 

for the protection of migrant workers as well as the 

responsibilities of the States involved, encompassing the 

States of origin, transit, and employment.xxiv Moreover, the 

Convention prohibits and eliminates all forms of exploitation 

of migrant workers and their families at all stages of the 
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migration process, including human trafficking. As a result, 

the Convention not only protects migrant workers, but also 

the interests of receiving States in terms of restricting access 

to occupational categories to protect their citizens. 

The Convention adopted by the UN General Assembly on 

December 18, 1990, through Resolution No. 45/158 was 

originally an initiative of the States of origin of migrant 

workers to establish a more specific standard of protection. 

The Convention is the result of the study, dialogue and 

deepening between two sides of thought, both representing 

the interests of the State of origin of the migrant worker and 

the State of destination. The 1990 Migrant Workers 

Convention covers the essential provisions regarding the 

protection of migrants internationally. Additionally, in 

connection with the understanding of transnational crime that 

international law consists of elements of domestic law and 

international law, it is stated as "dissolve traditional 

dichotomies between two". In other words, the Convention 

itself has provided guarantees for the state to establish a 

policy for the acceptance of migrant workers and members of 

their families, which is deemed to be in accordance with 

domestic law. 

Furthermore, Article 7 of the 1990 Migrant Workers 

Convention constitutes that States must respect and ensure 

that all migrant workers and members of their families xxv 

within their territory or subject to their jurisdiction enjoy the 

rights guaranteed by the Convention without any form of 

discrimination xxvi , in accordance with their human rights 

instruments. Subsequently, Part VI of the Convention 

stipulates a number of obligations on the Member States to 

promote good, equal, humane and lawful conditionsxxvii for 

the international migration of migrant workers and their 

families. Such requirements include policymaking on 

migration, exchange of information with the other Member 

States, provision of information to employers, workers, and 

their organizations on legal as well as regulatory policies and 

assistance to migrant workers and members of their families. 

In addition to the General Assembly Resolution 53/111 of 

December 9, 1998, the Assembly established an 

intergovernmental ad hoc committee without boundaries. The 

aim is to elaborate a comprehensive international convention 

against transnational organized crime as well as to elaborate 

an international instrument dealing with transnational 

organized crime trafficking in women and children. 

4. CASE OF ILLEGAL INDONESIAN 

WORKERS IN IRAQ 

As mentioned earlier, the paper is intended to analyse the 

current cases of Indonesian migrant workers in Iraq, 

particularly the case of seven female migrant workers held by 

their agents in the basement as well as the other nine workers 

imprisoned in Erbil. Such cases were revealed by one of the 

Indonesian migrant workers in Iraq with initial AU in a 

conversation via internet-based messaging. The worker in 

question claimed to have received information about the 

seven migrant workers being held captive from a friend' 

phone call at the agency office before being confiscated.xxviii 

It was begun when the seven colleagues of AU were sent 

home by their employers where one of them was sick. After 

that, the seven of them devised a plan to escape to the 

Indonesian Embassy or the Indonesian Consulate General in 

Erbil since the Embassy in Baghdad was quite far away. 

Those seven migrant workers then received direction from 

Slemani instead of Erbil. In Slemani, there were already 

people who waited for them, namely Amir and Aram― an 

Iraqi lawyer who works at the Indonesian Embassy. However, 

it turned out that the seven workers were instead taken to the 

agency' office in Slemani, not to the Embassy nor the 

Consulate General. Subsequently, their handphones were 

confiscated while they were held in the basement. Actually, 

the seven migrant workers were visited by the Indonesian 

Embassy. However, there was no evidence that anyone was 

being held. The worker who reported the case, AU, alleged 

that those workers might have been transferred prior to the 

visit to the Embassy.xxix 

Meanwhile, in the case of nine Indonesian female workers 

imprisoned in Erbil due to certain issues with their employers, 

the migrant workers are suspected of being victims of a 

trafficking syndicate with the mode of placement of workers. 

The case was revealed by Iis Lisnawati, a former Indonesian 

migrant worker from Cirebon, West Java, through a video 

received by the news portal, Pojoksatu.id. Prior to her return 

to Indonesia, she was also imprisoned on the grounds of the 

report of her employer. However, she did not spill the details 

because she was imprisoned. The former worker in question 

just admitted that she was slandered for something she did not 

do. Furthermore, according to her, numerous Indonesian 

female workers in Iraq are imprisoned on charges they did not 

commit. Most of them who are imprisoned are allegedly being 

victims of human trafficking. She also considered people in 

Erbil are cruel due to the fact they often torture Indonesian 

migrant workers who work as household assistants.xxx Most 

of the employers in Erbil often do not provide food to the 

migrant workers, which consequently leads them to 

experience hunger. 

One of the Indonesian migrant workers who became 

victims of human trafficking is May Purbaningrum, a migrant 

worker from Serang, Banten. Currently, she works in Erbil, 

Iraq. However, May admitted to working in Iraq on the 

grounds that she was persuaded by a person named Dewi, 

who offered her a job as a domestic helper. Post the arrival in 

Erbil, May was actually sold by a labor agency. Subsequently, 

she sought some help from the Indonesian government and 

the Indonesian Advocacy Agency so that she could return to 

Indonesia.xxxi 
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5. THE ROLE OF THE INDONESIAN 

GOVERNMENT IN PROVIDING AND 

ENFORCING PROTECTION FOR MIGRANT 

WORKERS 

In the perspective of international law, the case of 

Indonesian Migrant Workers in Iraq who were held by agents 

in the basement is considered to have violated the 1990 

Migrant Workers Convention. Comprehensively, the 

Convention contains the legal protection and human rights of 

migrant workers xxxii  which consists of 93 Articles that 

regulate the guarantee of protection for all migrant workers 

and family members, either documented or not. The 

provisions of Article 10 affirm that no migrant worker and 

members of their families may be subjected to torture or other 

cruelty, inhuman, degrading treatment, or punishment. xxxiii 

The Convention makes a breakthrough in formulating legal 

and human rights protections for legal and undocumented 

migrant workers as stipulated under Article 5 of the 

Convention. xxxiv  Furthermore, the provisions of Article 7 

confirm that States undertake to respect and ensure that all 

migrant workers and members of their families within their 

territory or subject to their jurisdiction are entitled to the 

rights set forth in the Convention, in accordance with their 

human rights instruments. 

On April 12, 2012, Indonesia ratified the 1990 Migrant 

Workers Convention. xxxv  However, Iraq did not sign nor 

ratify the Convention. Even so, Iraq is one of the legitimate 

Member States of the ILO. Therefore, Indonesia may take 

legal remedies through diplomacy efforts in regard to the 

current cases that occurred to the Indonesian female migrant 

workers. Exceedingly there is a number of violations of 

human rights have been carried out in such cases. 

Furthermore, the 1990 Migrant Workers Convention can 

also be imposed in the case of nine female workers suspected 

of being victims of a trafficking syndicate with the mode of 

placement of workers who were then imprisoned due to 

certain issues with their employers. It is on the grounds that 

the Convention has provided protection for all migrant 

workers and family members.xxxvi In addition, the Palermo 

Protocol stipulates that a comprehensive international 

strategy involving governments of origin, transit, and 

destination is urgently needed in order to prevent and 

eradicate human trafficking, particularly of women and 

children. Measures to combat human trafficking, punish 

traffickers, and protect victims of human trafficking, as well 

as their internationally recognized human rights, are all 

included. 

As mentioned earlier, the General Assembly, through the 

Resolution 53/111 of December 9, 1998, decided to establish 

an intergovernmental ad hoc committee without Boundaries 

to elaborate a comprehensive international convention against 

transnational organized crime as well as an international 

instrument dealing with trafficking in persons. Accordingly, 

the States that are members of the Protocol believes that 

adding the UN Convention against transnational organized 

crime with an international instrument to prevent, eradicate 

and punish trafficking in persons, especially women and 

children, will be very useful in preventing and combating 

such crimes. 

Subsequently, the Protocol to Prevent, Suppress and 

Punish Trafficking in Persons was adopted through UN 

Resolution A/RES/55/25. It is an additional protocol to the 

UN Convention on Transnational Organized Crime which 

must always be interpreted simultaneously with the 

Convention against Transnational Organized Crime. The 

Protocol entered into force on December 25, 2003, after the 

40th State ratified it. Then, Indonesia ratified the Protocol on 

March 5, 2009, through Law No. 14 of 2009 on Ratification 

of the Protocol to Prevent, Suppress, and Punish Trafficking 

in Persons, Especially Women and Children, Supplementing 

the United Nations Conventions Against Transnational 

Organized Crime.xxxvii In addition, Iraq has also become a 

Member State of the Protocol. 

Therefore, it can be seen that Indonesia may take legal 

action through diplomatic efforts in regard to the current cases 

of Indonesian migrant workers in Iraq in order to provide 

protection for migrant workers. Migrant workers and 

members of their families must be protected by law and have 

the right to life even if they are outside their home-State.xxxviii 

In addition, the ILO Convention also prohibits slavery or 

forced laborxxxix against migrant workers as well as members 

of their families. Forced labor in this case, however, does not 

include that which is normally required of persons detained 

by lawful order from a court or on persons undergoing parole 

from detention. 

At the national level, Indonesia is obliged to guarantee and 

protect the rights of its citizens to obtain equal employment 

and treatment before the law. It is in accordance with Article 

27 Paragraph (2) of the 1945 Constitution of the Republic of 

Indonesia, which stipulates that every citizen has the right to 

work and a decent living. Furthermore, Article 28D paragraph 

(1) of the Constitution emphasizes that everyone has the right 

to recognition, guarantee, protection and fair legal certainty 

and equal treatment before the law. However, the 

enforcement of human rights in its implementation is not 

sufficient to only stipulate Articles under the Constitution as 

a form of guarantee for their protection. Instead, the guarantee 

must also be contained in other laws and regulations as well 

as international human rights instruments and realized within 

law enforcement.xl 

In the perspective of international law, it is stated that a 

State has an obligation to protect its citizens in any other State 

they live in.xli It is in accordance with Diplomatic Protection. 

The concept of such protection is that any action taken by a 

State against another State in respect of injury to the person 

or property of national caused by an internationally wrongful 

act or omission attributable to the latter State.xlii 

Following that, three requirements must be completed in 

order to provide diplomatic protection to citizens,xliii of whom 

are migrant workers in this case. To begin, an International 
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Wrong, specifically a State of Origin, must give protection to 

its citizens who are abroad in the event that the citizens in 

question violate international law. The Exhaustion of Local 

Remedies is the second.xliv If a citizen of a State has used local 

legal remedies in the receiving State, the former State must 

provide legal assistance to the citizen in question in order to 

sue the later State. Meanwhile, the third is the Link of 

Nationality, xlv  which provides diplomatic protection to 

citizens in the case of an act of international law violation by 

another State. Such conditions are consistent with the 

principle of passive citizenship, which refers to a State' 

authority over persons who break the law in another State' 

territory or jurisdiction where the repercussions of breaking 

the law affect their citizens. As a result, the State where the 

violation of the law occurs lacks the jurisdiction to punish, but 

the State whose citizens are impacted by the violation of the 

law does. 

Furthermore, the problem of state jurisdiction arises due 

to the fact each State is a sovereign member within the 

international community. Additionally, the relations 

prevailing in the international community occur beyond the 

boundaries of one State. A similar situation occurs when 

migrant workers seek opportunities to improve their 

economics in other States without any protection. xlvi  

Accordingly, a question arises how far the jurisdiction of a 

State over the guarantee of the protection of individual rights 

is.xlvii 

Two principles in international law are used to underlie 

state jurisdiction in international relations, namely the 

territorial principle and the expanded territorial principle. The 

former stipulates that state jurisdiction applies to individuals 

residing within its territory. xlviii  Territorial jurisdiction is 

enforced based on the State's sovereignty over its territory.xlix 

On the other hand, the later stipulates that state jurisdiction 

also applies in other States that are outside its territory as long 

as it is related to the State in question. Such understanding 

opens the opportunity for the application of the expanded 

territorial principle when migrant workers residing in other 

States outside the territory of their home-State receive 

protection and guarantees for that. 

In the context of the role of a State through its 

government, the establishment of international law governing 

the protection of the rights of migrant workers can be 

elaborated and harmonized with the provisions under Article 

38 paragraph (1) of the Statute of the International Court of 

Justice. It provides that the Court uses four sources of 

international law in adjudicating cases, l  namely, (1) 

international treaties, both general and specific, (2) 

international custom, (3) recognized general legal principles 

by civilized States, and (4) Court decisions as well as experts’ 

opinions as an additional source of international law. 

If it is associated with the current Indonesian migrant 

workers in Iraq, the Government must take fundamental and 

strategic measures to ensure that the mistreatment of 

Indonesian workers can be ended. Based on the analysis in the 

paper, there are at least three measures that may be taken. 

First, the Indonesian representatives abroad must strictly 

monitor the legal process for the inhumane actions of 

employers who commit abuse or any other related action. 

Monitoring is essential in order to give a deterrent effect. 

Second, the Government must take serious action in dealing 

with the Indonesian Migrant Worker Service Companies, 

which act as the agent for sending workers. Third, the 

Government must be able to negotiate and stipulate bilateral 

agreements with any State receiving migrant workers. The 

bilateral agreement accommodates the provisions of the 1990 

Migrant Workers Convention. 

6. CONCLUSION 

It can be concluded that the State plays a crucial role in 

shaping the provisions for the protection of migrant workers. 

Besides the fact the State is the main subject of international 

law, it also has an obligation not to discriminate against any 

individual regardless of which State they come from. In the 

perspective of international law, the current cases of 

Indonesian migrant workers in Iraq have violated the 1990 

Migrant Workers Convention as well as Protocol to Prevent, 

Suppress and Punish Trafficking in Persons. By looking at the 

legal facts that Iraq is not a party to the Convention, the legal 

remedies Indonesia may take regarding the cases are through 

diplomatic efforts against Iraq. 
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