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ABSTRACT 

This study aims to find the renewal idea of the children's minimum age for criminal responsibility as an effort to address 

juvenile crime. The idea of renewal was obtained through a comparison of the minimum age for criminal liability in the 

positive law contained in the Juvenile Criminal Justice System Law Number 11 of 2012 and Islamic criminal law. This 

research belongs to normative qualitative research with a legal approach, a normative theological approach, a 

comparative approach, and a psycho-socio-historical approach. The method of data collection and data analysis was 

carried out by studying documents using books, journals, and others. The contribution from the results of this study is 

the reduction of the minimum age for criminal responsibility to 15 years and 8 years and the abolition of criminal 

sanctions for children. This change is based on Islamic law, juridical, historical, and cognitive maturity considerations. 

This change must be accompanied by improvements to the justice system and criminal sanctions as well as an emphasis 

on moral education before puberty. 

Keywords: Minimum Age of Criminal Responsibility, Juvenile Delinquency, Comparative Law. 

1. INTRODUCTION 

The United Nations Convention on the Rights of the 

Child (UN-CRC) defines a child as an individual below 

18 years of age. CRC is a human rights treaty that 

guarantees children's rights in the civil, political, 

economic, social, health, and cultural fields which was 

ratified in 1989 by the United Nations. This convention 

stipulates what the state should do so each child can grow 

healthily, attend school, be protected, have their opinions 

heard, and be treated fairly [1]. Indonesia ratified CRC in 

1990 with Presidential Decree Number 36/1990. One of 

the implementations of CRC in law in Indonesia is the 

enactment of the juvenile criminal justice system law 

(hereinafter abbreviated as UU SPPA) Number 11 of 

2012. This law focuses on children and adolescents who 

are in conflict with the law, especially those who are 

perpetrators of criminal acts. Children and youth must be 

treated differently from adults from the judicial process 

to sentencing. They will be given child sanctions if the 

age at the time of sentencing is between 12 to 18 years 

and not sanctioned if the age is under 12 years. At the 

level of investigation, prosecution, and examination of 

children's cases in district courts, it is obligatory to seek 

diversion or transfer of settlement of children's cases 

from the criminal justice process to outside of criminal 

justice [2]. This regulation was made to protect the rights 

of children and youth and protect them from criminality 

in order to guarantee their future. 

Behind the efforts to protect the children of criminals, 

another reality seems implausible. The number of 

teenagers who commit crimes is increasing every year 

and is quite alarming. According to data from KPAI 

(Indonesian Child Protection Commission) from 2011 to 

2020, the number of cases of child conflict with the law 

(anak berhadapan dengan hukum/ABH) secured first 

place among other cases, reaching 13,071 cases. Data for 

2020 from January to early August recorded as many as 

123 children as perpetrators of criminal acts comprising 

physical violence, psychological violence, sexual 

violence, pedophiles, murder, theft, traffic accidents, 
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possession of sharp weapons, kidnapping, and abortion 

[3]. According to data from the Jakarta Legal Aid 

Institute, from January 2020 to June 2021, there were 27 

cases of children in conflict, as many as 30% of criminal 

offenders [4]. According to the Head of the Cilacap 

Correctional Center (Balai Pemasyarakatan/Bapas) 

during the COVID-19 pandemic, cases of child criminal 

offenders in Central Java increased by 10% [5]. 

Child criminal cases are aggravated in quantity and 

quality from minor crimes to serious crimes. For 

example, in Jepara in September 2021, a 17-year-old 

teenager killed his biological mother because he was 

emotional after being prevented from watching TV, he 

stabbed and tortured his biological mother to death [6]. 

In Kalimantan, a 15-year-old child killed five of his 

friends by mixing drinks with hand sanitizer. He did it 

because he had been bullied for 4 to 5 months [7]. In 

2020, a 16-year-old girl killed a 5-year-old child who was 

her neighbor. She strangled and buried the victim in the 

bathroom tub to death and stored the body in a cupboard 

[8]. Serious crimes committed by children and 

adolescents are committed not only individually but also 

in groups. In 2016, 14 teenagers in East Kalimantan 

abused and harassed a 14-year-old girl to death, then her 

body was dumped into a ravine naked [9]. This case had 

garnered attention from various circles because of the 

atrocities committed by teenagers to fellow teenagers. 

There are many other serious cases committed by 

children and adolescents. Indeed, these cases can no 

longer be called juvenile delinquency, which can be 

understood and deterred. Therefore, there is a need for 

reflection and evaluation from various parties, especially 

the law as an effort to prevent crime by children and 

adolescents. The role of the law is not only as a protector 

of children and adolescents but also as a social controller. 

According to Sidharta, the founder of the Indonesian 

Legal Philosophy Association, with the increase in the 

quantity and quality of serious crimes committed by 

children under 18 years, it is requisite to improve the 

juvenile criminal justice system based on more 

comprehensive benchmarks. One of them is the 

improvement of the minimum age for criminal liability 

[10]. Input from the People's Representative Council 

(Dewan Perwakilan Rakyat/DPR) in an academic setting 

on the implementation of the SPPA Law Number 11 of 

2012 is the reduction of the minimum age for criminal 

responsibility for children. DPR suggested amending 

article 1 paragraph 3 which contains age restrictions for 

a child who is in conflict with the law. The age limit for 

children under 18 is considered irrelevant and too high 

for the psychological and biological age of a child. At that 

age, a person already possesses psychological maturity so 

that he is able to be legally responsible [11]. 

The minimum age of maturity or the age of maturity 

that can be used as a standard of legal responsibility 

ability is something that needs to be further discussed and 

even reviewed as an effort to find ideas for renewal. Age 

restrictions can distinguish children and adults so 

someone who has not been able to take responsibility will 

not be held accountable and will not violate his rights as 

a child. Vice versa, if someone is eligible to take 

responsibility, then the punishment and a deterrent effect 

must be given as a form of compensation for his actions. 

The effort to find the idea of legal reform is to do 

comparative law. Comparative law is carried out by 

examining legal systems in other countries or other legal 

conceptions that are deemed effective in dealing with 

juvenile criminal problems. So far, no specific data have 

been found regarding countries that are capable of 

addressing juvenile crime. However, criminals in Islamic 

countries, in general, have been known to have very low 

crime rates compared to non-Islamic countries [12]. 

In fact, many scientists are skeptical about the low 

crime data in Islamic countries. Prof. Sam S. Souryal, a 

non-Muslim scholar who conducted research in Saudi 

Arabia due to skepticism about the low crime rate in 

Islamic countries. Prof. Souryal conducted research by 

living in Saudi Arabia and several other Middle Eastern 

countries between December 1983 and March 1984. The 

results showed that these data, especially in serious 

crimes in Saudi Arabia, were reliable. According to Prof. 

Souryal, the low crime rate is strongly influenced by 

Islamic law. Islamic law is able to form a non-criminal 

society and a society with high social control. According 

to Prof. Souryal, Islamic law has socio-religious rules 

based on the principles of prevention, conditioning, 

morality, and punishment [13]. 

The punishment system in Islam is unique and 

different from the Western legal system. The concept of 

Islamic law protects the community from the impact of 

crime, changes the perpetrators not to repeat the action so 

that crimes are reduced, and provides compensation to 

victims. Moreover, offenders are isolated from society. 

In addition, the priority of punishment in Islamic criminal 

law is the protection of individual rights. The Islamic 

criminal approach is considered the same as the criminal 

rehabilitation approach in the study of criminology in the 

21st century. In addition, security in Islamic law is also 

considered superior to Western law [13]. Islamic law 

highly concerns about children's rights comprehensively 

from various aspects [14]. 

The advantage of Islamic law is that it can be used to 

consider the minimum age for criminal responsibility and 

compare it with positive law to picture ideas for renewal 

as an effort to prevent crime among children and 

adolescents. Islamic law has been integrated with 

Indonesian society. The majority of Indonesia's 

population is Muslim so Indonesia can also be referred to 

as an Islamic country [15]. Therefore, this study will 

compare the minimum age for criminal responsibility for 

children with the positive law in the SPPA Law Number 

11 of 2012 and Islamic Criminal Law as an effort to seek 
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the renewal of the child minimum age for criminal 

responsibility. 

The aims of this study were to 1) obtain information 

regarding the minimum age for criminal responsibility 

for children in the SPPA Law Number 11 of 2012 and 

Islamic Criminal Law; 2) find similarities and differences 

in the minimum age for child criminal responsibility in 

the SPPA Law Number 11 of 2012 and Islamic Criminal 

Law; 3) find the idea of renewing child minimum age for 

child criminal responsibility that can be applied in 

Indonesia as an effort to combat child crime. 

2. METHODOLOGY 

This type of research is normative qualitative research 

using four approaches; First, the statutory approach was 

used to examine the minimum age for criminal liability 

for children in the SPPA Law Number 11 of 2012; 

Second, the normative theological approach was 

employed to analyze the minimum age for criminal 

liability for children in Islamic criminal law; Third, the 

comparative approach was used to compare the minimum 

age for criminal responsibility for children in positive law 

and Islamic law and find the idea of renewing the 

minimum age for criminal responsibility; Fourth, a 

psycho-socio-historical approach was used to examine 

the motives of crime and find the idea of renewal of the 

minimum age for criminal responsibility. This study used 

secondary and primary data obtained from document 

studies through books, reports, journals, and others. The 

data analysis technique used analysis, interpretation, and 

conclusion methods. 

3. RESULTS AND DISCUSSION 

3.1. The minimum age of children for Criminal 

Responsibility according to the SPPA Law 

Number 11 of 2012 

Based on the juvenile criminal justice law, there are 

two limits of criminal liability; the first is the limit on a 

person to be sentenced to a child criminal and the second 

is the limit a person can be sentenced to an adult sentence. 

According to the prevailing laws and regulations in 

Indonesia, the age limit for a person to be sentenced to an 

adult sentence has never experienced changes, while the 

restriction on a person who can be sentenced to a child 

sentence has changed three times. First, this can be found 

in Law Number 1 of 1946 on the Criminal Code (KUHP). 

In this law, the minimum age for criminal liability for 

children is 16-18 years. Children under 16 years old who 

commit criminal acts will be returned to their parents, 

guardians, or those who take care of them without any 

sanctions [16]. The second is Law Number 3 of 1997 on 

Juvenile Court. In this law, the minimum age for criminal 

liability for children is 8-18 years old and has never been 

married [17]. The reason for lowering the minimum age 

for child imprisonment is due to psychological, 

sociological, and pedagogical considerations that at that 

age children already have a sense of responsibility [18]. 

The third is the Law on the Juvenile Criminal Justice 

System Number 11 of 2012. In this law, the minimum age 

for criminal liability for children is improved to 12-18 

years of age. Children under12 committing a crime will 

be transferred to a guardian or included in a rehabilitation 

program for a maximum of 6 months, depending on the 

judge's verdict. Children of 12-18 years who commit a 

crime can be subject to two types of sanctions; action 

sanctions for perpetrators of criminal acts under the age 

of 14 years and criminal sanctions for perpetrators of 14 

years and over [19]. 

3.2. Minimum Age of children for Criminal 

Responsibility according to Islamic Criminal 

Law 

Criminal liability or al mas'uliyah al jinaiyah is the 

imposition of a person for the consequences of actions 

carried out of his own volition and he is aware of the 

intentions and consequences of his actions [20]. Criminal 

liability can be in effect if three basic principles are met, 

namely 1) the prohibited actions against the law; 2) 

actions based on their own authority (ikhtiyar); 3) the 

awareness of the perpetrator of the consequences of his 

actions (idrak) [20]. If one of the principles is not 

fulfilled, then he is not subject to criminal responsibility 

[15]. Thus, criminal responsibility will not be imposed on 

those who do not know their actions, such as children and 

mentally ill people, nor will they have a choice over their 

behavior such as people who are forced to [20]. 

Therefore, limiting the age of criminal responsibility in 

Islamic criminal law is the same as limiting the age of 

adults and children. 

Someone who has matured is called a mukallaf, which 

according to language can be interpreted as a person who 

is burdened with the law [21]. A person is referred to as 

an adult or mukallaf when he has reached puberty. Balig 

according to language is reaching or approaching or has 

reached adulthood. According to the Hanafi Madhhab, 

puberty is the boundary between children and adults that 

perfects the mind for most people. According to the 

Maliki school of thought, puberty is an ability that exists 

in a child that can eliminate a childish state and become 

an adult state, that ability that is unknown by anyone and 

there are only signs in the Shari'a that signify that 

someone has reached adulthood [22]. 

The scholars say that the signs are congenital signs or 

biological signs that appear in individuals who have 

reached the age of puberty as an indication of sexual 

maturity. Modern scholars also refer to it as reproductive 

ages [22]. The signs of puberty can be grouped into three, 

namely the same signs between men and women, specific 

symptoms in men, and specific symptoms in women. 
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The signs of puberty are similar between men and 

women, which are the growth of armpit hair, growth of 

pubic hair, discharge of semen when awake or asleep, 

height growth, smelly armpits, and others. The special 

signs of puberty in men are the growth of a mustache and 

beard and the ability to impregnate. Specific signs in 

women are menstruation, breast enlargement, and 

pregnancy [22]. If the discharge of semen (ihtilam) in 

men and menstruation in women does not appear, then 

the age limit is used to determine it. The Quran only 

limits the end of childhood with ihtilam and does not 

limit it by age. Limiting the age of puberty is the ijtihad 

of the scholars based on the hadith of Ibn Umar. The 

validity of this hadith is agreed upon by the scholars but 

not with the legal istinbath [23]. Hadith from Ibn Umar 

reads: 

"I have proposed myself to the Prophet PBUH to 

participate in the battle of Uhud when I was 14 years old, 

and he did not permit me. I proposed again to him for the 

Battle of Khandak (Trench) when I was 15 years old, and 

he allowed me (to follow the war).” 

Through the hadith of Ibn Umar and the Hanafi 

school of thought, it is agreed that puberty can be limited 

to a certain age. However, they differ on the age limit for 

puberty. The first opinion is the opinion of Imam Abu 

Hanifah who states that the age of puberty is 17 years for 

women and 18 years or 19 years for men. The second 

opinion states that the age of puberty is 15 years for both 

boys and girls [23]. The Maliki school of thought has a 

conflicting opinion with other schools of thought. 

According to Maliki, the limit of puberty is a wet dream 

or menstruation and is not determined by age. This is 

because Malikiyah argues that the hadith of Ibn Umar 

does not contain the argument that puberty can be limited 

by age. According to them that the Prophet allowed Ibn 

Umar to fight because the age of 15 is the age that is 

considered capable of battling and not about the age of 

puberty. In addition, other postulates state that the 

determination of puberty considers wet dreams and 

menstruation and not age [23]. 

The scholars of the Shafi'I school of thought agree on 

the use of age as a limit for puberty and they agree that 

the age limit for puberty is 15 years. The Hambali school 

of thought has a corresponding idea as the syafi'iyah in 

terms of limiting puberty to age and the minimum age of 

puberty is also in the arguments used [23]. 

Among the opinions of mazhab, the age limit of 15 

years for the age of puberty is the most popular opinion. 

Therefore, when a person has shown signs of puberty on 

his body or is 15 years old, he is referred to as a mukallaf. 

The scholars agree that the basis for taklif (legal 

imposition) on a mukallaf is reason and understanding, so 

all the demands of sharia law applied to the mukallaf will 

always be adjusted to their abilities and skills, based on 

the understanding and reason they have [24]. 

Abdul Qodir Audah divides criminal liability into 

three levels according to the ability to think (idrak) and 

the ability to distinguish right and wrong (tamyiz). The 

first is the inability to think. This period begins at birth 

and stops at the age of seven. At this time, a child is 

considered not to have the ability to think, or commonly 

referred to as a child who is mumayyiz. If at that age they 

commit a criminal act, therefore they are not sentenced, 

either as criminal law or as an education [20]. The second 

is the period of incomplete thinking ability. This period 

starts from the age of 7 years until maturity (balig) and 

most jurists limit it to the age of 15 years. At this time a 

child is not subject to criminal responsibility for the crime 

he has committed, but the child is punished in the form 

of supervision and education. 

The third is the period of full thinking ability. This 

period begins when a person reaches the age of ingenuity 

(sin Ar-Rasyd) or after reaching the age of 15 years. If a 

person commits a criminal act at that age, then criminal 

liability applies to all types of jarimah (prohibited acts) 

he has committed, regardless of the type. So, Islamic 

criminal law has no child crime. Children who have not 

reached maturity are only given education and guidance 

punishments. Criminal penalties are only imposed on 

someone who is an adult [20]. 

3.3. Comparative Analysis 

3.3.1. Definition Analysis of adolescence 

There are different definitions of juveniles in positive 

law and Islamic law which are the causes of different 

concepts in addressing crime. Positive law which refers 

to Western law defines adolescence as a turbulent period 

during the transition between childhood and adulthood. 

G. Stanley Hall, the originator of the term adolescence 

refers to that as a time of storms and stress. According to 

Hall, the occurrence of turmoil during this period is due 

to biological changes in the individual. Individuals need 

time to adapt to physical and hormonal changes [25]. 

According to the sociologist, Talcott Parsons, the 

term adolescence is a socio-cultural categorization, 

meaning that the subject is modified by history. The term 

adolescence has only emerged after the industrial 

revolution in England during a capitalist culture. This 

term became scientific thanks to psychology which 

specializes in adolescence as a transitional period that 

must receive special attention. Then, it was followed by 

psycho-pathology which gave rise to the term juvenile 

delinquency. Through this long history, juvenile 

delinquency is a natural thing so juveniles who commit 

misdemeanors and even felonies deserve special 

attention in the form of waivers and other dispensations 

[26]. 

There is no transition period between adults and 

children in Islam. If the individual is mature, then he is 
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considered an adult. Balig means to have reached, 

meaning to reach perfect accountability. This means that 

the individual has become a mukallaf who is able to 

account for all his actions, including in the criminal acts. 

Balig is marked by biological signs, which include 

ihtilam (wet dreams) for men and menstruation for 

women. Islam places great emphasis on education before 

reaching puberty. Children must be prepared to face 

puberty. A person's physique begins to perfect at the age 

of puberty, his body experiences conditions that have 

never been experienced during childhood. Education and 

the imposition of responsibilities as a mukallaf become 

one's self-control in dealing with these changes so that in 

Islam a person is not only physically mature but also 

intellectually [27]. 

The difference in the definition of adolescents in 

Western and Islamic theories is seen from the state of a 

person changing from childhood to adulthood. Islam 

understands that physical and hormonal changes will 

cause lability in a person, so Islam emphasizes education 

before puberty and gives full responsibility to children 

after puberty. In Western theory, adolescents are given a 

long space to understand their lability and find their 

identity. This is one of the reasons for the emergence of 

many delinquency and crime committed by teenagers. 

3.3.2. Analysis of Legal Concepts 

Based on the analysis that has been carried out at a 

minimum age, the criminal liability of children in the 

SPPA Law Number 11 of 2012 and Islamic Criminal Law 

found three similarities in the legal concept of the 

minimum age limitation for criminal liability, namely: 

the first is from the perspective of the law in governing 

the minimum age for criminal responsibility. Both of 

these legal conceptions aim to protect individuals 

involved in criminal cases. Islam provides certainty about 

the minimum age limit for criminal liability so it can 

distinguish those who are charged with criminal 

responsibility and those who are not. The second is these 

two legal conceptions require mens rea or criminal intent 

to take full responsibility for the consequences of crimes 

that have been committed [28]. Third, these two legal 

conceptions both impose binding and coercive rules for 

someone who has been declared to have reached 

adulthood. 

Based on this analysis, two differences were also 

found, namely: First, in terms of legal sources in 

minimum age determination for criminal responsibility, 

the source of criminal law is the Criminal Code, others 

besides the Criminal Code are the Narcotics Law and the 

Corruption Law as well as customary law [29], while the 

sources of Islamic criminal law are the Quran and Hadith. 

Second, in terms of making law, it is made by the 

authorities (government) so that regulations or legislation 

can be changed once legislation is deemed no longer 

effective, while Islamic law is made by Allah and its 

provisions absolute and must be followed by Muslims. 

The rules in Islamic criminal law are made by Allah and 

should be obeyed. However, in positive law, laws are 

made to fill the regulatory vacuum in the social life of the 

community where previously there were events for which 

there were no rules. 

3.3.3. Analysis of the Minimum Age for Child 

Criminal Liability 

Based on the analysis that has been carried out, five 

similarities were noticed, including; First, these two legal 

conceptions equally agree that the minimum age limit for 

criminal liability is important. This is based on the fact 

that an individual who is still a child is different from an 

adult. Second, based on the age division of criminal 

responsibility, these two legal conceptions uniformly 

divide the age of criminal responsibility into three levels. 

The comparison of these two conceptions is presented in 

Table 1.  

Third, based on the minimum age division of criminal 

responsibility in Table 1, these two legal conceptions 

both agree that there is no punishment for children who 

have not been able to distinguish right from wrong and 

have not had the thinking maturity. The jurists state that 

the core of criminal responsibility is to have 

understanding (idrak) and authority (ikhtiyar) [20]. 

Roslan Soleh asserts that understanding and authority are 

the determining factors for criminal liability in positive 

law [30]. Fourth, these two legal conceptions decide that 

full criminal responsibility is only imposed when a 

person has the perfection of reason. If the mind is perfect 

then the punishment received shall be fully imposed as 

that of adult. Fifth, the age limit for full criminal liability 

in the SPPA Law Number 11 of 2012 is in accordance 

Table 1. Comparative Analysis of the Minimum Age for Criminal Responsibility in the SPPA Law Number 11 of 2012 
and Islamic Criminal Law  

Degree 
SPPA Law Number 11 of 2012 Islamic Criminal Law 

Age Status Age Status 

First Under 12 years  Not liable Infant–tamyiz (0-7 years) Not liable 

Second Between 12-18 years Partly liable Tamyiz – balig (7-15 years) 
Punishment in form of 

education and guidance 

Third Above 18 years Fully liable After balig (above 15 years) Fully liable 
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with the opinion of the Hanafi school of thought, which 

is 18 years. 

Based on this analysis, three differences were also 

found. First, the minimum age difference in these two 

legal conceptions lies in the benchmark of determination. 

In the SPPA Law Number 11 of 2012, there is a clear 

statement of number as the minimum age for criminal 

responsibility for children, although the rules regarding 

this minimum age have been changed several times, 

while in Islamic law, the minimum age for criminal 

liability is not clearly stated with numbers. However, 

more emphasis is placed on physical characteristics such 

as ihtilam in men and menstruation in women. The 

scholars through their considerations provide certainty in 

determining the minimum limit of criminal liability by 

mentioning the age at which ikhtilaf occurs. 

Second, the SPPA Law Number 1 of 2012 has two 

minimum age limits for criminal liability, the minimum 

age a person can be sentenced to a child crime and the 

minimum age a person can be sentenced to a full 

sentence. In contrast, Islamic criminal law states that the 

minimum age for criminal liability is only one, which is 

full responsibility or not responsible at all. In other 

words, Islamic criminal law has no term for child crime. 

Third, scholars are of the opinion that the minimum age 

for criminal liability is 15 years. This is different from the 

minimum age for criminal liability in the SPPA Law 

Number 11 of 2012 of 18 years. However, if we 

comprehend the opinion of the Hanafi, the minimum age 

for criminal liability in positive law does not conflict with 

Islamic law. 

3.3.4. Comparative Analysis Regarding Criminal 

Sanctions 

Based on the analysis that has been carried out, there 

are several differences in criminal sanctions based on the 

criminal age limit in SPPA Law Number 11 of 2012 and 

Islamic criminal law. The results of the comparison of 

these two legal conceptions can be seen in Figure 1.  

Based on Figure 1, it can be determined that there are 

several differences between the two legal conceptions. 

First, the SPPA Law Number 11 of 2012 comprises 

special criminal sanctions for children, namely half of the 

adult sentences, while in Islamic criminal law there are 

no criminal sanctions for children. Children are only 

given education and guidance. Second, based on the two 

types of punishment in positive criminal law, there are 

two age restrictions for criminal sanctions, namely age 

restrictions for juvenile criminal sanctions and age 

restrictions for adult criminal sanctions, while in Islamic 

criminal law there is only one type of crime, namely full 

or adult criminal sanctions in form of education and 

rehabilitation. Therefore, Islamic criminal law does not 

regulate criminal sanctions for children. 

Third, these two legal conceptions have similarities in 

the application of education and guidance for children. 

The difference lies in; the SPPA Law Number 11 of 2012 

orders education and guidance for children as determined 

in Article 82 concerning types of sanctions for children 

under 14 years of age [19], whereas in Islamic criminal 

law the form of application of education and guidance is 

governed by wali amr [20]. Fourth, the SPPA Law 

Number 11 of 2012 stipulates that children can be 

imprisoned at the age of 14 years with the condition that 

the threat of imprisonment is above 7 years. In contrast, 

Islamic criminal law views that children can only be 

sentenced at the age of puberty or 15 years with a full 

sentence. In this analysis, there are similarities that the 

age of 18 years in the SPPA Law Number 11 of 2012 is 

the age that can be sentenced to an adult sentence which 

is similar to the minimum age of adulthood in Islamic 

criminal law according to the Hanafi school of thought. 

 3.4. Ideas for Renewing the Minimum Age for 

Child Criminal Responsibility  

Based on the comparison of the similarities and 

differences in the minimum age for criminal liability in 

positive law and Islamic criminal law, several points in 

Islamic law can be implemented in Indonesia. First, the 

use of the minimum age for criminal responsibility for 

children uses numerical parameters instead of biological 

parameters (ihtilam or menstruation). This is done in 

order to ease the enforcement of the laws. In addition, 

almost all countries in the world use numeric 

measurement. 

 

14 years 

0 year 7 years 15 years 

Islamic Criminal 

Law 

No punishment either 
education or 

imprisonment  

Education and guidance 
decided by the wali amr 

Full sentence 

12 years 18 years 21 years 

SPPA Law No 11 of 

2012  
Returned to parents or 

rehabilitation for 6 
months 

Sanctioned 
Action 

Children are given criminal 
sanctions and may be 

imprisoned with criminal 
conditions above 7 years 

Adult sanction 
Entered in 

adult prisons 

Figure 1. Comparison of SPPA Law Number 11 of 2012 and Islamic Criminal Law in Criminal Sanctions Based 

on the Minimum Age of Criminal Liability 

0 year 
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Second, it reduces the minimum age for adult 

criminal liability from 18 years old to 15 years old 

according to the age restriction in Islamic law. This 

change is also based on considerations 1) Historically, the 

determination of the age of 18 years used in almost all of 

the world is based on the age of majority given the history 

of the first and second world wars. The age of the 

majority was initially 21 years and then reduced to 18 

years to admit a larger number of soldiers. Thus, the age 

limit of 18 years is not based on physiological or 

psychological development but is the product of history 

[31]; 2) Juridical, which consists of a) suggestions from 

the DPR in academic studies on SPPA Law Number 11 

of 2012 to reduce the minimum age for adult criminal 

liability because it is considered too high; b) Indonesia 

once had a similar minimum age for criminal liability, 

namely 16 years; 3) Adolescent cognitive abilities. 

Piaget's theory of cognitive development states that 

someone who is 12 years old has been able to develop 

hypothetical-inductive reasoning and abstract reasoning, 

meaning that a person has been able to use 'if-then' 

reasoning and formulate the consequences of his actions 

not only for himself but also for others [32]. In addition, 

based on observations and research conducted on more 

than 5,000 adolescents, it is shown that adolescents have 

achieved the same cognitive abilities as adults once they 

reach 16 years old [33]. 

Third, it reduces the minimum age for criminal 

liability for children from 12 years old to 8 years old. This 

is based on the tamyiz age of a child, which is 7 years as 

well as juridical considerations. In the past, Indonesia had 

a minimum age of child criminal responsibility of 8 

years. In addition, social considerations are to protect 

children and adolescents from parties who take advantage 

of them to be involved in criminal acts. 

Fourth, abolish criminal penalties for children and 

adolescents and replace them with various forms of 

education, guidance, and supervision. It is based on 

Islamic criminal law which does not impose criminal 

penalties on children and only provides them with 

education and supervision. In addition, it is based on 1) 

Children are subjects that must be protected both under 

the law and outside the law; 2) Most children and 

adolescents who commit crimes have a history of mental 

disorders. The UK's National Statistics data showed that 

80% of juvenile offenders had two or more mental 

disorders [34], while the data in America reach 90% and 

about half were diagnosed with more than one mental 

disorder [35]. In addition, 47 studies from 9 countries 

consisting of 28,033 male and 4,754 female juvenile 

offenders with a median age of 16 years were identified 

as having mental disorders [36]. 

Fifth, there is a need for priority in psychological 

examinations for convicted children and adolescents. It is 

based on the concept in positive law and Islamic law that 

a person who does not have power over his actions or 

attempts and does not understand the consequences of his 

actions or idrak cannot be punished. In addition, many 

studies have shown that adolescents with mental 

disorders are more vulnerable to committing crimes 

compared to those without mental disorders [37]. 

Sixth, the application of this minimum age must be 

followed by improvements in several justice systems, 

such as in 1) Criminal sanctions, namely changing 

imprisonment into other alternative punishments. 

Imprisonment has not been shown to have a major impact 

on reducing crime rates [38] including the long-term 

prevention of criminal offenders [39], so it does not 

guarantee that recidivists can be handled [40]. In 

addition, imprisonment has a criminogenic effect (a 

factor that causes new crimes to emerge) [40]. UN 

standards and norms urge countries to use alternatives to 

imprisonment and make prisons as the last resort, 

especially for groups who are vulnerable to the negative 

effects of prison such as children, women, and people 

with mental disorders [41]; 2) Application of diversion. 

The need to keep criminals away from criminal justice, 

not all socially undesirable behavior can be classified as 

a crime or dealt with by the judicial process. Diversion is 

accomplished by sending them to treatment or other 

programs rather than formally prosecuting them in the 

criminal justice system [41]. The concept of diversion has 

essentially been regulated in Islam, it is known as the 

concept of sulh (peace), which encourages the settlement 

of cases amicably [42]. 

  Seventh, it is necessary to emphasize education 

from law enforcement authorities to adolescents and 

children regarding criminal acts and punishments. The 

idea of renewing the minimum age for criminal liability 

can be seen in Figure 2.  

3.5 The Importance of Moral Education of 

Children before the Age of Criminal 

Responsibility  

According to criminologist, Per-Olof H Wikstrom, 

crime is an act of general moral violation [43]. There is a 

strong relationship between moral reasoning ability and 

  
0 year 8 years 15 years 

There is no punishment 
either education or criminal 

punishment 

Education and guidance has 
been determined by law and 

judges 

Adult sanctions are sentenced but 
with improvements to the justice 

system both in terms of process and 
punishment 

Figure 2. The idea of a minimum age of criminal responsibility 
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juvenile crime [44]. Research reveals that adolescents 

with strong morality do not engage in crime regardless of 

their self-control abilities. However, for adolescents with 

weak morality, self-control ability is an important factor 

in involvement with crime [45]. So, moral reasoning and 

self-control are two important things that should be 

possessed by teenagers to prevent them from being 

involved in criminal acts. 

The ability of moral reasoning and self-control is a 

form of psychosocial maturity. Psychosocial maturity has 

an important role in preventing juvenile criminal 

behavior [46]. Although cognitive maturity has been 

perfect at the age of 16 years, adolescent psychosocial 

maturity does not develop until the age of 20 years. This 

maturity gap is an opportunity for adolescents to make 

risky decisions that lead to criminal behavior [33]. 

The maturity gap needs to be standardized so that 

when adolescents are cognitively mature they are also 

psychosocially mature. A person's psychosocial maturity 

is closely related to the social, cultural, and educational 

environment [47]. Research discovers that psychosocial 

characteristics of the family during childhood are 

associated with criminal behavior later in life [48]. 

According to Prof. Souryal, crime handling in Islamic 

law emphasizes the aspect of morality. Muslims are 

accustomed to a long-term positive environment and 

conditioning. Prof. Souryal relates the effectiveness of 

Islamic law to the social learning theory of Sutherland 

and the conditioning construction of James Q Wilson 

[15]. Both theories state that criminal behavior can be 

learned through interaction and communication in groups 

and can be shaped through conditioning [49]. Research 

conducted on the activities of young mosque activists 

affected the moral character of adolescents and the 

village environment [50]. Therefore, the prevention of 

juvenile crime needs to consider aspects of moral 

education both from the school and family environment. 

The research found that adolescents were given an 

understanding of risks, benefits, and choices, when the 

influence of personal and peer emotions were minimized, 

16-year-old adolescents could make the same decisions 

as adults [51]. 

4. CONCLUSION 

Child and juvenile crime are complex problems 

caused by not only non-juridical factors such as 

education and social but also historical factors, given the 

definition of youth itself. Definitions that appear to be 

negative lead to the promulgation of criminal acts 

committed by teenagers which are protracted and cause 

moral degradation. In addition, biological and hormonal 

changes in adolescents trigger various anxiety so that 

self-control and moral reasoning are needed so as not to 

fall into criminal acts. 

Comparative studies that have been carried out 

resulted in a contribution to the idea of renewal as an 

effort to combat juvenile crime. The renewal of the 

minimum criminal age is carried out by reducing the 

minimum age for criminal responsibility from 18 years to 

15 years and from 12 years to 8 years and eliminating 

criminal sanctions for children under 15 years. This 

change is based on Islamic law, juridical, historical, and 

cognitive maturity considerations. This change must be 

accompanied by improvements to the justice system and 

criminal sanctions. Such as changing imprisonment, 

implementing diversion, and carrying out mental 

disorder examinations. In addition, it is necessary to 

emphasize moral education, especially before children 

reach puberty, both from law enforcers, teachers, and 

parents. 
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