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Abstract. With the accelerated internationalization of global trade, international
cross-border M&A has entered a rapid development stage. With China as the mid-
dle pillar of the world economy, a wave of cross-border mergers and acquisitions
has crept in. After the accession to WTO, there is no special law to regulate the
M&A of foreign enterprises in China, and multinational companies are allowed
to enter China in a large number of ways through various M&As, thus forming
a new round of foreign M&A boom. Then came the monopoly problem, which
seriously damaged our state-owned economy and dealt a serious blow to our
national industrial system. However, the corresponding Chinese legal regulation
of M&A of multinational enterprises is not perfect, and the recently introduced
anti-monopoly law is also subject to revision.
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1 Introduction

Unrestricted cross-border mergers and acquisitions inevitably lead to the loss of a
monopoly position or market dominance in the market. Under such circumstances, how
to regulate cross-border mergers of giant enterprises and maintain market freedom and
fair competition has become a hot issue in the field of international economy and inter-
national economic law today [1]. Today, with the implementation of China’s economic
system reform and opening policy to the outside world gradually, the impact of eco-
nomic globalization on China’s economy and China’s enterprises is becoming more and
more enormous, how to protect themselves and strengthen themselves in the introduc-
tion of foreign investment which has become a major issue facing China [2]. Therefore,
studying the legal aspects of the merger of multinational enterprises not only helps us
to understand the latest developments in the field of international economic law today,
but also helps to promote and improve China’s anti-monopoly legislation, accelerate
the modernization and scientificization of China’s economic legislation, and build a
socialism with Chinese characteristics [3].
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2 Basic Issues of Legal Regulation of Antitrust Law

2.1 The Purpose of M&A Control for Multinational Companies

2.1.1 Theoretical Foundations of Control of Corporate Mergers and Acquisitions
in Western Developed Countries

The theoretical basis for the general control of business mergers in Western developed
countries is relatively well developed, but the question of whether and to what extent
antitrust control of business mergers should be exercised has always been a subject of
debate in economics and has thus influenced the regulation of antitrust law in Western
developed countries where economists use economic analysis to study and decide on the
legislative model of antitrust law [4]. The changes in the method of economic analysis
have a decisive role in the legislative model of its antitrust law in terms of the principles
of illegal recognition and the form of rules [5].

2.1.2 The Purpose of Antitrust Law toControlM&AofMultinational Enterprises

Regardless of the outcome of the debate between economics and jurisprudence on the
control or non-control of business mergers, antitrust law must always adhere to its pur-
pose, which is to control business mergers in order to maintain effective competition
in the market and to promote economic democratization in the interest of small and
medium-sized enterprises and to protect the interests of consumers [6].

(1) Maintain effective competition in the market. In a market economy, the market, as a
way of resource allocation, plays a dominant role in economic life, and the normal
operation of the market mechanism should be maintained to optimize the allocation
of resources and reduce the transaction costs of society [7].

(2) Promote economic democratization. Democratization of the economy means pro-
viding as many producers and operators as possible in economic life to be able to
enter the market and compete. Instead of fostering an oligarchy centered on big busi-
ness, this is actually the penetration of political-democratic ideas in the economic
sphere [8].

(3) Defending the interests of small andmedium-sized enterprises. SMEs in this context
refer toSMEcompetitors other than themergingbusiness parties,which are generally
disadvantaged in the competition due to their outdated equipment and outdated
technology compared to large enterprises [9].

(4) Protection of consumers’ rights and interests. Unlike the SMEs mentioned above,
the consumers here are not competitors of the merging firms and therefore do not
feel the same pressure to merge as the latter, but are undoubtedly welcomed by the
consumers when themerger creates economies of scale and reduces production costs
until the price of the product drops [10].
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3 Antimonopoly Law Regulates M&A ofMultinational Enterprises

3.1 Procedures for Prohibiting M&A of Multinational Enterprises

(1) Reporting system for cross-border business combinations

The use of antitrust law to examine whether a merger of multinational enterprises is
beneficial to the economy as a whole or should be prohibited requires that certain mea-
sures be taken to bring mergers of a certain size into the view of the antitrust authorities
[11].

(2) Substantive criteria for prohibiting cross-border business combinations

From the antitrust laws of the United States and Germany, the prerequisite for pro-
hibiting a merger is neither the requirement that the merged enterprise become the
exclusive monopoly in the market nor the requirement that the enterprise has in fact
abused the dominant position in the market that it has acquired, as long as the merger is
inferred from the market position acquired by the merged enterprise and may have the
effect of restricting competition, the merger may be prohibited [12].

(3) Define the relevant market

Where the annual sales of an enterprise are determined, if the enterprise is placed in
a smaller market it holds a larger market share if it is placed in a larger market, it holds
a smaller market share.

(4) Product Market

The basic principle for determining the product market is that only similar products
belong to the relevant market. Similarity in this context refers to the crossover and
substitutability of the product for the consumer.

(5) Geographical markets

The division of the geographic market depends on the geographic area where
the products of the merging enterprise and the products with which it competes are
sold where transportation costs, as well as the distance between the products and the
consumers, have their importance.

(6) Time Market

Temporal market i.e. the temporal nature of the relevant market. Refers to certain
products that are only temporarily present or continuously available for a long period
of time due to seasonal fashion or mostly due to technological developments that sway
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their relevant markets. The cross-elasticity with other similar products is high before
consumers choose them.

(7) Determine the market share and market concentration of enterprises

In practice, the larger the market share a firm holds in the market, the more they have
the ability to freely determine their own trading behavior in the market.

(8) Exemptions from the prohibition on cross-border business combinations

Economies are very dynamic and therefore competition rules should also be flexible.
A cross-border merger creates or strengthens a dominant market position in the market
of the merged country, such as:

1. Insolvency consolidation;
2. Overall economic interest and social public interest;
3. Improve international competitiveness international competitiveness.

The above-mentioned three exemptions from the prohibition of cross-bordermergers
are too lenient in the view of some experts and scholars who advocate strict merger
control, which is not conducive to preventing mergers that may cause serious restrictions
on competition and ultimately lead to the destruction of the competitive order in the
market.

3.2 Procedures for Controlling the Behavior of Companies After Cross-Border
Mergers and Acquisition

(1) Post-merger review system

After a multinational enterprise merger is approved by the local authorities, the
merged enterprise can easily control the market and form a dominant market position
due to its increased size and strength, and usually those enterprises that have achieved a
dominantmarket position can easily abuse theirmarket advantage, thus harming effective
competition and threatening national industries. Therefore, many countries adopt a strict
control attitude towards the merger of multinational enterprises, and the antitrust laws of
each country generally make the monitoring of the abuse of dominant market position
after the merger of multinational enterprises an important element.

(2) Elements of control over the conduct of a post-merger enterprise

This is because those companies that have achieved a dominant market position are
highly susceptible to abusing their market dominance, thus making abuse monitoring an
important element of the control business combination system.

1. Obtaining a dominant market position;
2. Abuse of dominant market position;
3. Discriminatory behavior.
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4 Conclusion

This article discusses some basic issues of antitrust legal regulation of M&A of multi-
national enterprises. Firstly, the purpose of MNE mergers is explained, including the
theoretical basis for controlling MNEs in western developed countries and the purpose
of antitrust law to control MNEs, and secondly, the procedure of MNEs is focused
on. Antitrust legal regulation of M&A of multinational enterprises is part of the legal
regime controllingM&Aof enterprises. The regulation ofmonopolies is the primary task
in the control of cross-border M&A, and it is one of the basic principles of cross-border
M&A legislation. Therefore, the antitrust legal regulation of cross-border M&A is very
important in controlling the legal regime of corporate M&A.
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