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Abstract.  Since its inception in 2003, the Indonesian Constitutional Court is
often seen as a strong court. This is because unlike some courts which can only
declare the law inconsistent with the constitution, the Indonesian Constitutional
Court can go further by invalidating the law produced by the legislature. This
situation is often regarded as the judicialization of politics since the judiciary is
involved  in  resolving  political  dispute.  This  situation,  however,  shifted
significantly post judicial review of Job Creation Law. The Court declared Job
Creation Law conditionally unconstitutional. The Court ordered the lawmakers
to  fix  the  lawmaking process  by  involving the  public  meaningfully  in  such
process.  The lawmakers’  response however  is  way different  from the Court
order. Rather than fixing the law-making process, the lawmakers, specifically
the government choose to enact government regulation in lieu of law (Perpu) to
substitute Job Creation Law. This situation raises an important question what
would be the lawmakers-judiciary relation after the judicial review of Law on
Job Creation? Utilizing doctrinal approach as the research method, the paper
argues that post judicial review of Job Creation Law, there is a tendency to shift
from judicialization of politics to politization of judiciary. This can be seen how
the lawmaker  takes different approach (from the court decision) in following
up the Court ruling concerning Job Creation Law even though the Court has
provided some guidance for the lawmakers in fixing the lawmaking process.
This  situation  somewhat  reflects  politization  of  judiciary  as  opposed  to
judicialization of politics.
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1. Introduction

The  most  recent  constitutional  amendments  though  were  not  an  ideal  process
indicated  significant  advancement  in  terms of  democracy  and rule  of  law.[1] The
introduction  of  three  new  institutions  showed  such  commitment.[2] In  its  early
operation,  the  Indonesian  Constitutional  Court  showed  its  independence  and
commitment to uphold the norms of the constitution and protect human rights. The
Court was successfully judicializing politics by settling political disputes in general
elections and dispute among state organs.[3] The Court also invalidated a number of
important  laws  produced  by  political  bodies  that  were  found  inconsistent  to  the
Constitution.[4]  Unlike its early performance, many believe that the Court reputation
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fluctuates over the years. The important question that will be answered in this paper is
What would be the impact of judicial review of Job Creation Law toward judiciary? Is
there politization of judiciary after the court ruling on job creation law? The paper
argues  that  the Court-lawmakers  relation  has  shifted from judicializing politics  to
politicizing judiciary. Two recent cases – the recall of Constitutional Justice Aswanto
by the parliament and the issuance of Perpu (government regulation in lieu of law) to
replace  the  invalidated  Job  Creation  Law  are  two  examples  how  politization  of
judiciary seems to happening.  

The paper begins by discussing two important terms namely judicialization of
politics and politization of judiciary.[5] These two terms are important to illustrate the
Court transformation from Judicialization of politics to politization of judiciary. The
paper then provides an analysis on the Court performance in its early operation. It
indicates  that  while  the  Court  started  with  humble  beginning,  it  significantly
contributes in guarding the constitution, protecting constitutional rights and upholding
constitutionalism. Professor Jimly Asshidique the first chief Justice of Constitutional
Court brought the Court into a functioning one.[6] The Court rulings during the first
generation  of  the constitutional  court  justices  provided  many academic  discussion
including theories and concept relevant to constitutional law.[7] Part II will analyze
the performance of the second generation of the constitutional court justices. Similar
to the first generation, the second generation of constitutional justices showed strong
commitment to uphold substantive justice.[8] In its rulings, the Court did not always
follow what the written rules said.[9] In some cases,  the Court  deviated from the
written rules if the Court was of the opinion that such rules is believed contradictory
against the substantive justice. The Court performance declined significantly in the
third  generation.  It  was  marked  by  two  corruption  cases  committed  by  two
constitutional court justices- Patrialis Akbar and Akil Mochtar. Afterward, the Court
seems to be more cautious and restrained in dealing with regional election disputes.[8]
The Court ruled that settling regional election is beyond the Court’s constitutional
powers.  The Court  performance keep  declining as  some justices  posed significant
problems  with  ethics.  Unfortunately,  ethical  violation  did  not  have  significant
consequences. In most cases the consequences were in the form of warning.  With
that the Justices remained in their bench. Part III illustrates how the two recent cases
concerning the recalling of Justice Aswanto by the DPR and the issuance of Perpu to
replace Job Creation Law indicate the politization of judiciary is happening.

2. Problems

The important questions that will be answered in this paper are (1) What would be the
impact  of  judicial  review  of  Job  Creation  Law toward  judiciary?  (2)  Is  there  an
indication toward politization of judiciary after the Court ruling on Job Creation Law?

616             A. Omara and N. Maharani



3. Method

To comprehensively respond the two research questions abovementioned, the paper
utilizes doctrinal approach. It studies the relevant court decisions, the response from
the lawmakers as can be found from media coverage and relevant official websites of
relevant state institutions including the DPR website and the government/ministries
websites.  Literatures  on judicialization of politics and politicization of judiciary is
also studied to enhance the understanding regarding these two important concepts.
Academic papers from scholars which discuss the follow up of the court ruling on Job
Creation  Law will  also  be  used  to  as  a  reference  to  understand  the  government
attitude toward the Court decision.

4. Discussion

4.1. Judicialization of politics v. Politization of judiciary

In general,  judiciary is  an institution meant  to  be independent  and apolitical.  The
independence  of  judiciary  in  most  jurisdictions  are  constitutionally  guaranteed.[7]
This is because the main function of judiciary is to settle disputes. Unfortunately, it is
not  easy  to  properly  define  judicial  independence.  In  most  cases,  judicial
independence is seen as structural, functional, and personal independence.[10] These
mean institutionally the Court is designed to be independent from the influence and
inducement of other entities including other state institutions.  In addition, the Court
should function independently when carrying out its constitutional mandate to settle
dispute.  Last,  personal  independence  means judges should be independent  and far
from the influence or pressure internally and externally.

While the Court  is supposed to be independent,  it  is unlikely in real  world
situation the Court is absolutely independent. The fact is the Courts operate and carry
out its constitutional powers together with other state institutions. It is therefore likely
that the Court receives influence from other entities. There are at least three areas that
may  influence  the  Court  performance  in  the  real-world  situation.  They  are:  the
position of judiciary in the state institutional structure, the recruitment method, and
the budgeting policy for judiciary.

With such situation, in the past two decades there is a tendency more countries
adopt constitutional review. Unlike the existing mechanism where the Supreme Court
review  the  regulation  beneath  the  Law,  constitutional  review  is  carried  out  by  a
separate  special  Court  namely  Constitutional  Court.  The  Court  reviews  the  laws
against the constitution. The primary aim of constitutional review is to ensure that
constitutionalism is upheld by all state institutions including the lawmakers.[11]

Indonesia  experience  similar  tendency.  The  1999-2002  constitutional
amendments inserted a new separate special court namely the constitutional court.[6]
This new court is intended to guard the constitution and protect human rights. This is
in line with the general  tendency worldwide where  judicial  mechanism is used to
settle  political  disputes.[12] In  the  past,  when  political  dispute  arose,  political
mechanism addressed such disputes. However, such tendency changes because of the
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belief  that  judicial  mechanism  provide  better  mechanism  in  the  sense  that  such
proceeding deemed to be apolitical or at very least less political. This provides a fairer
result for the disputing parties as there will be less indication that political motive will
involve in settling the disputes.  Such tendency is commonly called judicialization of
politics or juristocracy.[5]

As  time  goes  by,  such  tendency  gradually  changed  in  some  jurisdictions
including  Indonesia.  The  interaction  between  the  Court  and  the  lawmakers
specifically on judicial review are dynamic. When the Court invalidated an important
law, it often creates tension between the court and the legislature.[13]  As a result, the
lawmakers try to restrict the Court authority. These can be in the form of amending
the relevant law concerning the Court authority or through budgetary policies. If the
lawmakers turn its roles into a more dominant one compared to the Court, and it aims
to  control  the  Court  theoretically  such  tendency  commonly  called  politization
judiciary.

4.2. The Strong Court at the Very Beginning: Judicialization of Politics

In  the  beginning,  the  Indonesian  Constitutional  Court  was  equipped  by  minimal
infrastructure. The Court did not have its own building, it did not have adequate staff.
[6]  Yet the Court showed it strong commitment to protect both the constitution and
the human rights. Such commitment can be seen how the Court was dealing with
many important laws.[8] The Court showed its authority to test the constitutionality of
law against constitution. The Court frequently invalidated the Law that were enacted
by the lawmakers (the president and the DPR) in some cases the lawmakers retaliated
by revising the law to limit the Court authority in dealing with the government policy.
Stefanus Hendrianto explains the strong roles of the first chief constitutional justice in
bringing the Court from humble beginning to a functioning court. To name few, in the
1st generation,  the  Court  invalidated  some  important  laws  including  the  Law  on
Electricity, Law on Mining and Law on Truth and Reconciliation Commission (KKR)
Law. Sometime such rulings invited tension between the Court and the lawmakers. 

The 2nd generation when the Court  was headed by Prof Mahfud MD, the
Court  showed  similar  tendency  where  the  Court  broaden  its  authority  in  settling
general election disputes. The 1st generation the Court checked the final result of the
election. In the 2nd generation, the Court checked the process when the election was
carried  out.  During  Mahfud  leadership,  the  Court  was  popular  with  its  jargon
“upholding the substantive justice” which essentially mean that  the Court  will not
merely depend on the written formal laws but it also emphasis whether it provides
justice.

After  Mahfud leadership the Court reputation starts ruining. The corruption
cases by two justices -Akhil Mochtar and Patrialis Akbar- were red handedly caught
by the Anti-Corruption Commission.[8] These two incidents made the Court changed
its attitude from activist to a more restrained Court. Under Hamdan Zoelva leadership,
the  Court  excluded  its  authority  to  settle  disputes  concerning  local  head  election
result. It is likely that Court do so because the two corruption cases committed by two
constitutional justices was when they settle dispute on legal head election result.[14]
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After Zoelva leadership, the Court performance was not as impressive as the
first and the second generation. The fact that there was no corruption case involved
again this era was true.[15] However, it does not mean that the Court was fine. Some
of constitutional court justices had problem with ethic. Based on the Supervisory body
report, Prof Arif Hidayat and Guntur Hamzah are two justices who had problems with
ethic because they used their authority to gain benefit.

It  can be said that  the Court  performance was very convincing at  the very
beginning (1st and 2nd generations). However, it started declining especially after the
corruption case and ethical problems involved. And the court performance tended to
be stagnant afterwards.[16]

4.3. Toward Politization of Judiciary?

The Recall of Justice Aswanto by the Legislature: Politization of Judiciary?

Politization of judiciary means that there are political acts from political institutions
toward the judiciary with the intention to influence or to domesticate the Court.[8]
This can be in the form of influencing the court on matters such as the term of office,
remuneration, judicial budget, or recruitment process.[17] In the case of Indonesian
Constitutional Court, politization of judiciary occurred especially after the issuance of
Creation Law. These include (1) the recall of Justice Aswanto by the DPR and (2) the
Issuance of Perpu Job Creation to follow up the Court ruling on Job Creation Law.

 The story begins when the lawmakers enacted Job Creation Law, unlike the
ordinary law which often regulate very specific topic, the Job Creation Law contains
various  themes  which  are  not  always  connected  each  other.  The  reason  why  the
lawmakers adopted omnibus law is because many existing laws and regulation are not
harmonious, inconsistent, and some time overlapping. Omnibus law model is believed
capable to revise and revoke various legislation at once, because it contains several
laws with different topics. With that approach, the regulatory reform may be achieved
through  the  enactment  of  a  single  law namely  the  2020  Job  Creation  Law.  The
omnibus  law  model,  however,  was  not  recognized  in  the  12/2011  Law  on  the
Formulation  of  legislation.  This  leads  to  a  question  whether  Omnibus  law  Job
Creation  Law is  constitutional.  Some societal  groups  and  individuals  submitted  a
petition to the Constitutional Court to review the validity of the 11/2020 Job Creation
Law.  In  its  ruling  Number  91/PUU-XVIII/2020,  The  Constitutional  Court  (MK)
declared that the Job Creation Law was conditionally unconstitutional. The Court was
of the opinion that the Omnibus Job Creation Law is not consistent with Law 12/2011
because Omnibus law model is not recognized by the 12/2011 law. In addition, the
Court  ordered the lawmakers to improve the law-making process by involving the
public  participation in  a  meaningful  way.  The lawmakers,  according  to  the Court
declaration,  must  fulfill  3  (three)  important  elements  during  the  process,  i.e.  the
public's right to be heard, to be considered, and to be explained.

5  (five)  out  of  9  constitutional  court  justices  were  of  the  opinion that  Job
Creation  Law was  formally  in  consistent  to  the  Constitution  as  elaborated  in  the
12/2011 Law.  Among  the  five  Justices  is  Justice  Aswanto.  Justice  Aswanto  was
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nominated by the DPR. Not long after the court declaration that Job Creation Law
conditionally unconstitutional, Justice Aswanto was recalled by the DPR. The House
of Representatives said "not to prolong the term of office of the constitutional justice
from  the  DPR  i.e.  Aswanto.  The  DPR  then  appointed  Guntur  Hamzah  as  a
constitutional judge," to replace Aswanto as stated by Deputy Speaker of the House of
Representative Sufmi Dasco Ahmad  as appeared in Media Indonesia (newspaper), on
October 3, 2022 in an article written by Palguna on “Pengadilan Kita Diserang" (Our
Court Was Under Attack).

One  Member  of  Parliament  explained  the  reason  why  the  DPR  had  not
extended  Aswanto  term.  Justice  Aswanto  had  not  held  his  commitment  as  a
constitutional  judge nominated  by the  DPR.  This  is  because  Aswanto  invalidated
some important laws established by the DPR. The fact is Justice Aswanto was the
“representative” of the DPR as Justice Aswanto is nominated by the DPR. For that
reason Justice Aswanto should be consistent with the DPR position and not the other
way around.

For  many,  the  Parliament  initiative  to  recall  constitutional  justice  certainly
undermines the independence of judiciary. Not only reflecting direct intervention of
the political body toward the court, it is also showing the violation of the Mahkamah
Konstitusi Law (MK Law).  The MK Law stipulates  the  recall  of  a  constitutional
justice should be based on the letter from the Chief of Justice of the MK. In this case
there is no letter from the Chief of Justice of Constitutional Court. In can be said that
the Rule of Law principle which uphold judicial independence have been violated, as
a  Constitutional  Justice  can  be  recalled  based  on  his  judicial  decision.[18] Other
member of parliament believed that the recall of justice Aswanto, was in line with the
existing procedures since the DPR has the authority to conduct evaluations.[19]

Based on the updated MK Law and MK decision, Justice Aswanto shall be in
the office up to March 2029. The DPR decision make him had to leave office earlier.
[20] This  situation  proves  that  the  judicial  review  of  Job  Creation  Law  has
significantly changed the relationship between the Constitutional Court and the DPR
in  a  way  the  DPR  tends  to  play  more  dominant  roles  compared  to  that  of  the
Constitutional  Court.  It  aims  to  control  the  Court  through  recalling  a  Justice  to
whomever the DPR does not like.  In other  words,  politization of  judiciary is  just
happening through the DPR recalled toward the Constitutional Court Justice.

The  Enactment  of  Perpu  on  Job  Creation  to  Replace  the  Invalidated  Job
Creation Law: Another Form of Politization of Judiciary?

The controversy after the judicial review of Job Creation Law does not end by the
recall  of  the DPR toward Justice Aswanto. When the Court  declared  that  the Job
Creation was conditionally unconstitutional, the Court in its decision also requested
the lawmakers to fix the lawmaking process by involving the public in a meaningful
way.  This  means  the  lawmaking  process  should  satisfy  three  important  elements.
They  are:  the  right  to  be  heard,  the  right  to  be  considered,  and  the  right  to  be
explained. 
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The Court message in this judicial review case is clear. There is a problem of
lack of public participation in the lawmaking process. And to address that problem,
the  lawmaking  process  need  to  be  improved  by  inviting  significant  public
participation in a meaningful way. Once such process is improved, there will be a big
possibility that the Court will declare the Law constitutional if the Court was of the
opinion  that  the  lawmaker  satisfies  the  three  important  elements  of  meaningful
participation. The Court ruling grants 2 years for the lawmakers to fix the lawmaking
process so that it reflects meaningful participation.  If the 2 years are lapsed and the
lawmakers does not fulfill  the Court ruling, the Job Creation law will be declared
unconstitutional permanently.  It is important to understand that judicial review of Job
Creation Law was 5: 4 decision. It is a tight decision. The Court ruling in this case
also reflects how difficult to formulate a solid decision. From the wordings of the
Court decision, it  seems that it  is a result from compromise among justices.  Some
important points from the Court decision are not really clear. On the one hand, the
Court declare the Law conditionally unconstitutional.  However, the ruling also states
that the Law remains valid until the 2 years (the time to fix the Job Creation Law)
lapsed. Yet, the Court also declared that the lawmakers cannot take important and
strategic policies based on the Job Creation Law within the 2 years. 

The Court ruling invited another controversy. Some say that Job Creation Law
remains valid.  Others  say the Law should be fixed first  in order  to be valid.  The
Government decides that the Job Creation Law remains valid. In the 68/2021 Minister
of Home Affairs Instruction, local governments must go hand in hand with the central
government  to  implement  the  Job  Creation  Law  even  though  the  Law  ruled
conditionally unconstitutional by the Court.

As  the  2  years’  time  is  approaching,  the  Government  suddenly  issued  a
Government Regulation in Lieu of Law (Perpu) on Job Creation. The government
constitutionally  has  the  right  to  issue  Perpu.  However,  it  should  fulfill  necessary
condition  i.e.  the  emergency  situation.  The Government  said that  the geopolitical
situation such as Russia Ukraine war, and the declining of world economic situation
are  the  emergency  situation so  that  the  issuance  of  the  Perpu is  in  line  with the
Constitution. 

It is a bit confusing if the Government declared the situation as an emergency
because at  the same time the lawmakers is capable to produce Law, including the
establishment of Job Creation Law.  It means the normal lawmaking process is still
happening  in  the  Parliament.  In  addition,  the  issuance  of  the  Perpu  showed  the
reluctance of the government to properly follow up the Court ruling on Job Creation
Law specifically inviting the public meaningfully in the lawmaking process. Rather
than inviting the public, the government chose to exclusively made the Perpu without
any meaningful public participation. The issuance of Perpu on Job Creation showed
the  Government’s  disobedience  from the  government  toward  the  Court  ruling.  In
other words, the politization of judiciary is likely happening.
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5. Conclusion

The present  paper has  explained there is  a shift  from judicialization of  politics to
politization of judiciary  post  judicial review of Job Creation Law. This situation is
significantly different from the first and the second generation of the Court where the
Court seen as a strong court because it is involved in settling mega political disputes.
However, the judicial review of Job Creation Law and the issuance of Perpu on Job
Creation showed different  tendency that the politization of judiciary is  happening.
This  is  because  after  the  Court  declared  the  Job  Creation  Law  conditionally
unconstitutional, the political institutions i.e. the legislature and the government find
their  own way to follow up the Court  ruling. While the Court  ruling ordered  the
lawmakers  to  fix  the  lawmaking  process  (involving  the  public  in  the  lawmaking
process  meaningfully),  the  lawmakers  specifically  the  government  chose  to  enact
government regulation in lieu of law (Perpu) and not to fix the lawmaking process.
The recall of Constitutional Court Justice Aswanto by the DPR because of his ruling
was in opposition with the DPR indicates the DPR intervention against the Court.
With these two examples abovementioned, it is safe to say that there is a shift from
judicialization of politics to politization of judiciary.
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