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ABSTRACT. Tattoos in each region have their own characteristics, both in
terms of design and in terms of manufacturing techniques. Tattoos are included
as works of art because they involve drawing patterns or designs. Each region
or country has its own characteristics for tattoo images. However, how tattoo
artworks are legally protected in Indonesia is the object of this study. This re-
search specifically addresses the method of tattoo artwork protection from the
standpoint of intellectual property rights. This research is a doctrinal research.
Data or legal materials were collected using the documentation study technique.
In addition, there are three approaches used such as the statute approach, the
fact approach, and the conceptual and analytical approach. The results of the
study show tattoos as an object of copyright protection in images receive pro-
tection automatically provided as stipulated in the Indonesian Copyright Law.
The Indonesian Copyright Law requires that tattoo designs be preserved as one
of the Traditional Cultural Expressions. The patterns and methods used to cre-
ate tattoos are frequently strongly linked to the values or traditions that are prac-
ticed in society, therefore protection of these traditional cultural manifestations
in tattoos is offered. As one of the country’s traditional cultural expressions, In-
donesians are required to catalog, maintain, and protect tattoo usage.
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1 Introduction

Tattoos are works of art that have their own beauty for their fans. It presents in the
form of pictures or symbols which are generally made or tattooed on the surface of
the limbs (skin) using a needle or similar tool [1]. Tattoos are often made using col-
ored pigments to produce individual shapes and designs. Tattoos were originally con-
sidered to be the characteristics of a person who was considered a criminal and thug.
Today, however, getting tattoos among the public is considered a “trend” as well as
the actualization of individual self-expression within society. In terms of the manufac-
turing process, there are tattoos made with permanent, semi-permanent and temporary
(stickers) effects with breath-taking pictures, which are made according to one’s pref-
erences.

Based on its history, tattoos were originally developed in China and functioned as a
sign to determine the character of a person from a certain entity. Around the 17th
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century, history records that tattoos were first brought by James Cook and his troops
on their way from England to Polynesia [2]. Since then, the use of the term tattoo is
known and the term is derived from the Tahitian “tattau” [3]. Etymologically, the
term tattoo was introduced by Captain Bougainville, a British sailor who gave the
translated “tattau” into English as ‘tattoo’, which means permanent painting on the
human body [4]. Tattoos are part of body decorating by drawing on the skin of the
human body using sharp objects such as needles, bones and others and the part of the
body drawn is then given a coloring agent or colorful pigment.

Tattoos in each region have their own characteristics, both in terms of design and
in terms of manufacturing techniques. Tattoos are included as works of art because
they involve drawing patterns or designs. Each region or country has its own charac-
teristics for tattoo images. For example, tattoos of the Dayak tribe of Kalimantan are
known as “tutang” with traditional motifs and the manufacturing process that carries
spiritual values [5]. Japan is a country that is rich in the characteristics of tattoos with
Japanese culture such as images of a samurai, shinigami, dragons, sakura, geisha and
so on. Mexico is a country with a tattoo design characteristic of “chicano style”,
which characterizes the culture of the Mexican people. France is also famous for its
parlor style tattoos, which have their own characteristics, especially the design and
color composition. In Indonesia, Bali is famous for its distinctive “barong” and
“rangda” tattoo designs, which contain elements of the spiritual value of “Rwa
Bhineda” (balance) in them.

Tattoos also experience development in the manufacturing process. At first, tattoos
were made with natural materials using traditional techniques. Along with the times
and technology, now the majority of tattoos are made using modern techniques with
colored pigment inks and using electronic equipment, so the resulting images are
distinctively attractive and show the value of art itself. Many tattoo studios are found
in various places. They offer their respective creative designs that always adopt and
reflect cultural elements from other regions or other countries.

In the present, tattoos have become a reflection of the existence of society. Tattoos
are more synonymous with works of art. They signify that people have the courage
and confidence to show something attached to their body which is a symbol of the
owner’s expression. Tattoo business actors often make tattoos based on the culture of
other regions or countries.

Based on the trends described above, there is a need for an in-depth study of legal
protection for works of tattoo art. Therefore, this study examines the form of protec-
tion of tattoo artwork from the perspective of Indonesian intellectual property rights.
Specifically, this study identifies, analyzes, and elaborates on arrangements regarding
legal protection of works of tattoo art based on the provisions of Indonesian Law
Number 28 of 2014 concerning Copyrights (in Indonesian it is Undang-undang Hak
Cipta or abbreviated as UUHC).
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2 Research Methods

This research is doctrinal research [6]. Doctrinal research produces a systematic ex-
planation of the legal norms governing a particular legal category. In this paper this
research method is used to examine the relationship between legal norms, explain
difficult areas and provide an overview in the form of predictions regarding the future
development of legal norms (ius constituendum).

These include elementary, secondary, and tertiary legal texts, which are all used in
this study. The laws and ordinances that are applicable on both a national and local
level are the research’s main source of legal information [7]. The secondary legal
materials used are materials in the form of literature, journals or papers related to
these issues. The tertiary legal material used is a dictionary that is used to find out the
meaning of foreign terms that need to be translated.

The research data were collected through document study by browsing, reading
and taking note of some important contents of the literature related to the problem
under study [8]. This study uses several approaches to make the description of the
substance of scientific work clearer. The approaches referred to are the statute ap-
proach, fact approach and conceptual and analytical approach

3 Result and Discussion

A tattoo is described as “a permanent picture, pattern, or word on the surface of the
skin, created using needles to put colors under the skin” by the Cambridge Dictionary
[2]. According to the Cambridge Dictionary, a tattoo is an image, pattern, or word that
is inked under the skin using a needle that serves to deposit color pigment. Tattoos
refer to images that are tattooed under human skin using colored pigments and are a
concrete manifestation of the ability of human creativity and activity to think and
produce works. Tattoos can be considered intellectual property that should be covered
by copyright laws as a creative and intellectual endeavor.

The provisions of Law Number 28 of 2014 respecting Copyright safeguard works
from an Indonesian copyright standpoint. Referring to the provisions in the said law,
there are several objects of copyright protection in various fields. As stated in Article
40 subsection (1) of the Indonesian Copyright Law, the fields referred to are (1) sci-
ence; (2) arts; and (3) literature. Protection of copyright is provided by referring to the
principle of originality, that is to say, the authenticity of the idea embodied by the
author without elements of plagiarism.

Tattoos are classified as pictures are protected as an object of copyright under the
rules of Article 40 letter f of the Indonesian Copyright Law. Regarding the clarifica-
tion of Article 40 letter f, “picture” encompasses motifs, diagrams, drawings, logos,
color components, and lovely letter forms. The explanation expressly provides an
affirmation regarding the protection of tattoo artwork, including motifs, sketches, and
color elements.

Regarding copyright protection, tattoos can be automatically protected as long as
they have been realized in a tangible form that can be enjoyed by the five senses (ex-
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pressed work). This is in line with the definition of Copyright specified in the provi-
sions of Article 1 subsection 1 of the Indonesian Copyright Law, as explained below.

“In line with the terms of laws and regulations, copyright refers to an exclusive
right of the author that becomes vested automatically on the basis of the declarative
principle when works are embodied in a physical form.”

Article 1 of the Copyright Law explicitly states that protection relates to the de-
claratory concept, which was put into effect in 1886 with the establishment of the
Berne Convention. According to the convention, the provision of protection for copy-
righted objects does not place an obligation on the Author and/or Copyright Holder to
register their work. Copyrighting as specified in the Indonesian Copyright Law is not
mandatory for creators and/or copyright holders to do.

The copyrighting of works and goods with associated rights is not a necessity for
authors, copyright holders, or owners of related rights, according to the clarification
of Article 64 subsection (2) of the Indonesian Copy-right Law. Protection of a work
begins when it is created or realized, not when it is registered. Thus, a form of crea-
tion, both registered and unregistered, is still protected automatically.

Copyright protection adheres to the principle of first-to-use, so that protection will
be given to any work automatically since the idea was first put into practice or im-
plemented in a tangible form [9]. This makes it clear that Copyright or Related
Rights, both registered and unregistered, receive the same protection.

The notion of intellectual property protection developed by Robert M. Sherwood
has a tight relationship to the protection of tattoo artwork that is classified as an im-
age. Additionally, the provision of copyright protection is underpinned by the reward
theory, recovery theory, risk theory, incentive theory, and economic stimulus growth
theory [10].

The idea sparked by Sherwood confirms that tattoo protection is given to the Crea-
tor as a form of appreciation for the work they have produced. The terms of Article 4
of the Indonesian Copyright Law, which essentially provide protection in the form of
exclusive rights comprised of moral rights and economic rights, demonstrate how
Sherwood’s theory is put into practice. Moral rights regulated in the Indonesian Copy-
right Law are understood as rights that are personally inherent in the Creator and are
still recognized and respected as well as remain inherent even if the Author dies.

Protection of moral rights is given indefinitely. The limitations regarding moral
rights are specified in Article 5 subsection (1) of the Indonesian Copyright Law,
which in essence gives the Author the rights to:

a. Regarding the public usage of their Works, they may still choose to have or not

have their name on the copy;

. Employ an alias or a pseudonym;

. Change their works to reflect what is acceptable in society;

. Alter the works’ subtitle and title;

. Defend their rights in the case that the works are altered, mutilated, modified, or
subjected to other actions that might be detrimental to their honor or reputation.

Setting off from Sherwood’s thoughts regarding the theory of copyright protection,
especially with regard to incentive theory, the Indonesian Copyright Law also regu-
lates provisions associating with the protection of economic rights that are inherent in

o oo o
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a work and can be enjoyed by creators and copyright holders as regulated in the pro-
visions of Article 8 and Article 9 of the law. Article 9 subsection (1) of the law speci-
fies:

The author or copyright holder is entitled to the financial benefits of engaging in
the following activities: performing the works, publishing the works, communicating
the works, performing the works, and renting the works.

Execution of the author’s or copyright holder’s economic rights must be authorized
by the author or copyright holder. The provision regarding this is explicitly regulated
in the provisions of Article 9 subsection (2) of the Indonesian Copyright Law. It states
that anybody using the economic rights mentioned in Section 1 is required to request
permission from the author or the copyright holder. The law’s Article 9 subsection (3)
specifically forbids the use of reproduction and/or commercial usage without the au-
thor’s or the copyright holder’s consent. The Indonesian Copyright Law specifically
defines the duration of picture copyright protection in terms of copyright protection.
According to Indonesian Copyright Law's Article 58 subsection (1), picture protection
is in effect while the author is alive and lasts for 70 (seventy) years after his or her
passing.

In accordance with the justification provided, tattoos are automatically protected
by the Indonesian Copyright Law as objects of copyright protection in the form of
pictures. Copyright associating with tattoo artwork includes moral rights and econom-
ic rights. Thus, if one creates a new tattoo motif without imitating the culture of an-
other region or country, the creation of the person receives protection for his or her
creation in the form of a tattoo motif for the rest of his or her life and continues for 70
(seventy) years after they die.

Even though they are seen as images that can be protected by copyright, most of
these tattoos both in terms of design and the manufacturing process are works of art
that are traditional in nature, so the form of protection that is given is Traditional Cul-
tural Expressions. Protection of Traditional Cultural Expressions is explicitly regulat-
ed in the provisions of Article 38 of the Indonesian Copyright Law. Referring to the
provisions of Article 38 subsection (1) of the law, the copyright to Traditional Cultur-
al Expressions is held by the State. The State’s authority over Traditional Cultural
Expressions gives birth to the its obligation to inventory, protect and maintain these
Traditional Cultural Expressions.

Indonesian government’s protection of Traditional Cultural Expressions is carried
out to increase public and government awareness of the existence of Traditional Cul-
tural Expressions and to prevent recognition of Traditional Cultural Expressions by
other countries, an action that has recently occurred frequently and become a problem
that can affect diplomatic relations between countries. Concept and definition of Tra-
ditional Cultural Expressions are explained in Article 38 subsection (1) of the Indone-
sian Copyright Law, as explained below.

What is meant by “traditional cultural expressions” includes one or a combination
of the following forms of expression:

a. Verbal text, both oral and written, in the form of prose or poetry, covering a
variety of subjects and relating to the message; this text may take the shape of
a literary work or an informative tale;
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b. Any type of music, including, but not limited to, vocal, instrumental, or a mix
of the two;

¢. Motion, including, among others, dance;

d. Theater, including, among others, puppet shows and folk plays;

e. Traditional rituals and fine art composed of several sorts of materials, such as
leather, wood, bamboo, metal, stone, pottery, paper, cloth, etc., in two-
dimensional or three-dimensional form.

In addition to the things mentioned above, protection of traditional cultural expres-
sions has a very strong and close relationship with the values living in the society that
bears it. For instance, tattoo artwork typical of the Dayak tribe has been a hallmark of
the Dayak people from generations to generations. Balinese tattoo designs with tradi-
tional motifs have become tourism icons that can bring tourists to Bali. In accordance
with the Elucidation of Article 38 subsection (3) of the Indonesian Copyright Law,
they include traditions, customary law norms, customary norms, social norms, and
other noble standards preserved by the community of origin that sustain, develop, and
conserve traditional cultural manifestations.

Protection of traditional cultural expressions is provided from a copyright perspec-
tive, bearing in mind that the creation of a traditional cultural expression is closely
related to creativity originating from human intellect in the fields of knowledge, lit-
erature and art which is then realized in a tangible form, so that it can be seen, read,
heard and so on. Indigenous peoples in Indonesia have the potential to preserve intel-
lectual creations that have been passed down from generation to generation by having
their traditional cultural manifestations protected [11]. Considering that traditional
cultural expressions contain qualities of customs, moral standards, and culture that are
strong and grow, live, develop, and are trusted by the local community, it is necessary
to conserve traditional cultural expressions.

4 Conclusion

Tattoos are automatically covered under the Indonesian Copyright Law as an object
of copyright protection in the form of pictures. Regarding intentions, tattoos should be
protected as one of the traditional cultural manifestations recognized by the Indone-
sian Copyright Law. The protection of traditional cultural expressions for tattoos is
given considering that the designs and techniques of making tattoos are mostly close-
ly related to living values or traditions in society. As one form of Indonesia's tradi-
tional cultural expression, tattoos need to be inventoried, maintained, and preserved
by the state.
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