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Abstract— Basically, bankruptcy and PKPU are a follow-up to the principle of parity creditoroum and the principle of pari passu 

prorle parte in the property law system. Law Number 37 of 2004 concerning Bankruptcy and Postponement of Debt Payment 

Obligations (PKPU) was enacted with the intention of protecting the rights of creditors who have receivables from the bankrupt party, 

bearing in mind that in general the assets left by the bankrupt party are smaller than the amount the debt. So this condition has the 

potential to cause chaos if the number of creditors is more than one, because each of them will fight over each other to control the assets 

left behind as compensation for paying off their receivables, and in the end among the creditors there will be: "whoever is 

quickest/strongest gets it, and who is slow will bite the finger." The problem in research is how to reconstruct the legal actio paulina of 

creditors who have been harmed by debtors? Normative Legal Research (doctrinal legal research) using the library research method. 

The purpose of this actio pauliana is to avoid losses from creditors, by requesting the court to cancel the debtor's legal actions which are 

deemed to be detrimental to creditors. Provisions regarding actio pauliana are contained in Article 1341 of the Civil Code, which 

stipulates that every creditor can apply for the cancellation of all acts that are not required to be carried out by the debtor.  
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I. INTRODUCTION 

In the business world, the inability to pay obligations, as a rule, starts with the powerlessness of one of the gatherings to 

satisfy the accomplishments in the understanding. Arrangements that are often a wellspring of indebted persons default are credit 

arrangements.[1] Failure to pay the debtor in the credit agreement if it drags on can result in the bankruptcy of thel de lbtor. A cre ldit 

agrele lme lnt is a le lgal act be ltwe le ln the l cre lditor as the l bank and the l delbtor as the l borrowelr of monely whe lre l the l cre lditor lelnds a sum 

of mone ly to the l delbtor and thel de lbtor promisels to re lturn it according to thel agrele lme lnt se lt forth in thel agrele lme lnt.[2] 

In Indonelsia, liquidation is dire lcte ld in Re lgulation Numbe lr 37 of 2004 concelrning Chapte lr 11 and Suspelnsion of 

Commitme lnts for Installme lnt of Obligation. As pelr Article l 1 passage l (1) UUK-PKPU, bankruptcy is a ge lne lral confiscation of all 

the l asse lts of thel bankrupt delbtor whose l managelme lnt and se lttle lme lnt are l carrield out by the l curator undelr thel supelrvision of a 

supe lrvisory judgel as stipulate ld in this law.[3] 

Bankruptcy itse llf can bel inte lrpre lte ld as follows "a procelss in which a delbtor who has financial difficultie ls paying thelir de lbts is 

de lclare ld bankrupt by a court, in this case l, a commelrcial court, be lcause l thel de lbtor is unablel to pay his/he lr delbts. In Indone lsia".  

So this is whe lre l thel significance l of liquidation organizations capabilitie ls to e lnsurel insurance l for elach part of lifel and e lach 

le lgal re llationship liels. Chapte lr 11 relgulation assume ls a part in providing celrtainty in se lttling obligation quelstions be ltwe le ln thel 

gathe lrings. As elxplaine ld that "Bankruptcy has belcome l an inse lparablel part of socielty and touchels various line ls in pe loplel's 

live ls".[4] 
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National le lgal products that guarantele l ce lrtainty, ordelr, elnforce lme lnt and lelgal protelction with thel corel of justice l and truth arel 

e lxpelcte ld to be l ablel to support the l growth and de lvellopme lnt of thel national elconomy, as we lll as se lcure l and support thel re lsults of 

national delve llopmelnt.[5] 

The l proceldural relgulation at the l busine lss court in liquidation case ls has e lxtraordinary qualitie ls; in particular, thel ide la of thel 

Chapte lr 11 casel asse lssme lnt is brie lf and basic, spelcifically that thel delbt holdelr is adelquate l to delmonstratel that thel delbt holde lr 

satisfie ls the l prelre lquisite ls to be l pronounceld bankrupt as spe lcifie ld by Article l 2 of Re lgulation Numbelr 37 of 2004 concelrning 

liquidation and dellay of obligation installme lnt commitmelnts are l straightforward in court, So the lre l is no relquire lmelnt for relply-

and-relaction strate lgie ls, for e lxamplel, re lplicating and duplicating, which are l ge lne lrally comple lte ld in convelntional common 

pre lliminary proce ldurels. Thel prelliminary cyclel is comple lte ld momelntarily, and thel busine lss court should quickly givel thel 

insolve lncy delmand, assuming the l circumstancels are l me lt.[6] One l of thel laws ne le lde ld to support thel de lve llopmelnt of the l national 

e lconomy is a relgulation on bankruptcy and postponelme lnt of delbt paymelnt obligations which welre l originally relgulate ld in 

bankruptcy re lgulations.[7] 

Common case ls that can be l submitte ld to thel busine lss court are l as applications. In the l construction of thel common strate lgy 

procelss, liquidation is re lme lmbe lre ld for thel class of utilization structurels, to be l spe lcific, Chapte lr 11 applications prelse lnte ld by delbt 

holdelrs and loan bosse ls, which melan to gelt a liquidation proclamation by a court that is constitutive l for thel two delbt holde lrs and 

le lnde lrs, in particular a choicel pronouncing an individual or substance l insolve lncy advelnture l. In a claim that happelns duel to a casel 

from somelbody who fele lls the lir social libe lrtie ls have l be le ln disre lgarde ld, and by prelse lnting a case l to court, the l two playe lrs arel 

brought to be l helard, frelquelntly alludeld to as a claim against a claim.[8] 

Bankruptcy law as a sub-topic of businelss law studie ls is of coursel inse lparable l from the l le lgal framelwork of busine lss as a 

syste lm. Be lside ls that, bankruptcy law as a le lgal instrume lnt that spe lcifically re lgulate ls the l proceldurels for paying delbts of a de lbtor 

to crelditors is of coursel also re llate ld to othelr are las of law that are l linkeld to bankruptcy law itse llf. 

As it is known that thel bankruptcy procelss is a proce lss of imple lme lnting thel provisions of Article l 1131 and Article l 1132 of the l 

Civil Code l which aims to distributel de lbtors' asse lts fairly, inte lnde ld so that crelditors obtain prior imple lme lntation (pari passa) from 

othe lrs, as we lll as cre lditors obtain grelate lr re lpaymelnt against othe lrs (protata). 

The l lack of popularity of this bankruptcy issue l occurs belcause l so far many partiels are l dissatisfie ld with thel implelme lntation of 

bankruptcy. Many bankruptcy matte lrs are l not comple lte ld, the l le lngth of time l re lquireld for trials, the l abse lnce l of cle lar le lgal ce lrtainty, 

are l some l of thel many relasons that e lxist. Psychologically, this may be l acce lptablel, be lcause l a bankruptcy state lmelnt me lans the l loss 

of thel value l of relce livable ls be lcause l the l de lbtor's asse lts de lclare ld bankrupt arel not sufficie lnt to covelr all of his obligations to 

cre lditors. As a relsult, in bankruptcy mattelrs, not all crelditors agrele l and somel e lve ln try hard to oppose l it. 

 

II. LITERATURE REVIEW 

A. Concept of Understanding Actio Pauliana 

Bankruptcy is an attempt to obtain payment for all creditors in a fair and orderly manner so that all creditors receive payment in 
accordance with the size of their respective debts without causing conflict over the payment of these debts. Based on the provisions 
of Article 1 number 1 UUKPKPU mandates in essence that bankruptcy is the confiscation of all assets of a bankrupt debtor where 
the management and settlement of these debts is taken over by a curator and supervised by a Supervisory Judge. The purpose of 
declaring bankruptcy is to fulfill the interests of creditors through general confiscation of the debtor's assets or wealth. In principle, 
a bankruptcy event is a way to receive cash payments to all parties who owe money fairly and proportionally. Then bankruptcy 
becomes a warning sign so that it becomes the final solution for the disputing parties. [9] 

In the explanation which is a balance-sheet test according to the Uniform Commercial Code (UCC) which determines that a 
person is considered insolvent either in a state where they stop paying or are unable to pay their debts which have matured due to 
the equity test, the explanation of insolvency is also stated and explained in the American Federal Bankruptcy Law.[10] The 
provisions of Article 1341 of the Civil Code are an exception to the provisions of Article 1340 of the Civil Code which contains the 
principle of privity of contract (the principle which explains that an agreement is only binding on the parties who make it). The 
principle of privity of contract can still be excluded by actio pauliana so that parties who were not originally bound by the 
agreement become bound by the agreement made. Starting from the provisions of Article 1341 of the Civil Code, there are 
important elements that need to be underlined to prove the existence of good ethics or good faith.[11] 

In principle, bankruptcy law is a general confiscation of all assets of a bankrupt debtor, both existing and those that will exist in 
the future, with the main aim being to use the proceeds from the sale of these assets to pay all debts of the bankrupt debtor 
proportionally (prorate parte) and in accordance with the creditor structure. -creditors. Through the Bankruptcy Law, it is hoped 
that there will be a fair and proportional distribution of the debtor's assets to each creditor, except if among the creditors there are 
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those who according to law must have priority in receiving payment of their bills, so that security is guaranteed and the interests of 
the parties concerned are guaranteed. The implementation of general confiscation must avoid confiscation and execution by 
individual creditors. Creditors must act together (concursus creditorium) in accordance with the principles as stipulated in the 
provisions of Article 1132 Burgerlijk Wetboek (Civil Code). The object of the bankruptcy law dispute, referring to the definition 
and objectives above, is "debt" and "more than one creditor". This is expressly stated in the provisions of Article 2 paragraph (1) of 
Law of the Republic of Indonesia Number 37 of 2004. The object of "debt" and the number of creditors which must be more than 
one, is a fundamental requirement in submitting a bankruptcy petition against a debtor to be examined and decided. by the Panel of 
Judges at the Commercial Court.[12] 

B. From several definitions of bankruptcy  
It can be seen that the elements that must be fulfilled when the debtor can be said to be bankrupt are: 

• There are a minimum of two or more creditors 

•  The debt to be collected has matured or can be collected by the creditor. This can be interpreted as meaning that the debtor's 
obligation to pay the debt has matured either because of an agreement in the agreement, there has been an acceleration of the 
debt collection time due to the agreement, sanctions or fines have been given by the authorized agency or official for that 
purpose, or because of a court decision. 

• The two things mentioned above can be proven simply by the creditor. 

Actio pauliana provides consequences for debtors who have carried out legal actions which they know could cause losses to 
creditors, so all forms of legal actions can be requested to be canceled through the Commercial Court. If the debtor enters into a 
sale and purchase agreement, all assets that have been transferred must return to the bankruptcy debtor. In accordance with the 
provisions of Article 49 paragraph (2), in the event that the object cannot be returned, the buyer is obliged to pay the price of the 
object.[13] 

As an effort to fight against the debtor's actions, creditors who feel that their interests have been harmed by the debtor will file a 
lawsuit, namely the actio pauliana lawsuit. Actio Pauliana originally comes from Roman which means to refer to the action or 
attempt to cancel the action of the debtor. Basically actio pauliana is a right given by law to a creditor to make a claim that contains 
the annulment of all forms of agreements made by the debtor and with whom the debtor binds himself provided that it can be 
proven that the debtor and the party binding themselves to the debtor At the time of carrying out the action, he/she knew that the 
action taken could result in losses to creditors. After all these conditions are fulfilled by the debtor, then the creditors can file for 
bankruptcy against the debtor.[14] The position of creditors is determined by the type and nature of each creditor's receivables. 
Creditors are divided into several types, namely concurrent creditors, separatist creditors and preferred creditors. Even though these 
conditions have been met and bankruptcy has been filed, some debtors who do not have good ethics often make grants or sale and 
purchase agreements with third parties to save their assets from the bankruptcy declaration that the debtor will later receive. 
Payment of debts that can already be collected is a legal act which is the obligation of the debtor so that such payments cannot be 
contested by other creditors, even if payment to one creditor is detrimental to other creditors. Such efforts will certainly cause 
creditors to feel disadvantaged because the value of assets that should still be there will be reduced and it is likely that the amount 
of the debt paid will not match the remaining debt that should be paid by the debtor. 

III. MELTHODE L 

The l relse larch me lthod useld is normativel le lgal re lse larch. Normative l le lgal re lse larch is de lfine ld as re lse larch on statutory rule ls, both 

from thel pelrspelctive l of statutory hielrarchiels (ve lrtical) and thel re llationship of statutory harmony (horizontal). Thel approach 

me lthod use ld is thel statutory approach, the l fact approach and thel concelptual approach.[15] 

The l sourcels of lelgal mate lrials use ld includel primary lelgal mate lrials, se lcondary lelgal mate lrials and telrtiary lelgal matelrials. Thel 

colle lction of le lgal mate lrial in this study was carrie ld out by way of lite lraturel study in the l form of se lcondary data as the l basic 

mate lrial for re lselarch by conducting a se larch of re lgulations and othelr lite lrature l re llating to the l problelms studie ld or ofte ln re lfe lrreld to 

as le lgal relse larch lite lrature l.[16] Thel melthod of procelssing lelgal mate lrials is carrie ld out delscriptive lly, namelly delscribing a 

phelnome lnon as it is or lelgal or non-lelgal positions or propositions.[11] Furthelrmore l, afte lr thel le lgal mate lrial has bele ln procelsse ld, 

an analysis is carrie ld out on the l le lgal mate lrial which will finally be l known relgarding thel spe lcial characte lristics of the l comme lrcial 

court in adjudicating bankruptcy case ls. 

IV. RELSULT AND DISCUSSION 

A. Position of Bankruptcy Law in the Framework of the National Business Law System 

In its late lst de lve llopme lnt, afte lr be ling in forcel for 6 yelars, the l bankruptcy law is fe llt to contain many we laknelsse ls in it, so it 

re lquirels change ls. be lside ls that, be lcause l this bankruptcy law contains many we laknelsse ls so that it doe ls not providel le lgal ce lrtainty, 
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so the l abse lnce l of le lgal ce lrtainty has shocke ld thel world of bankruptcy justice l in Indonelsia with the l many bankruptcy case ls that 

occurreld at that time l. If judging from the l history of its de lvellopmelnt in Indone lsia, the l bankruptcy law institution is not a re llative lly 

ne lw institution in the l le lgal syste lm that applie ls in Indonelsia.[17] Thel staatue l bankrupt of 1570 which was valid in E Lngland was a 

bankruptcy law that was in e lffe lct during the l colonial pelriod in the l Uniteld State ls. The l first bankruptcy law issue ld by the l fe ldelral 

govelrnmelnt was the l bankruptcy act of 1800. The l opportunity for a de lbtor to voluntarily apply for a de lclaration of bankruptcy 

against himse llf only elnte lre ld US bankruptcy law afte lr the l elnactme lnt of thel bankruptcy act of 1841.[18] 

To ovelrcome l the l various we laknelsse ls containe ld in the l bankruptcy law, on Octobe lr 18, 2004 the l Gove lrnme lnt e lnacte ld Law No. 

37 of 2004 conce lrning bankruptcy and postpone lmelnt of delbt paymelnt obligations.[19] 

The ln, thel word bankruptcy is adde ld with thel suffix kel and an, so that it belcome ls bankruptcy which me lans a proce lss or 

me lthod. In thel bankruptcy law, bankruptcy is de lfineld as a gelne lral confiscation of thel asse lts of thel bankrupt delbtor whose l 

managelme lnt and selttle lme lnt are l carrield out by a curator unde lr the l supelrvision of a supe lrvisory judgel.[20] According to Hadi 

Shubhan, bankruptcy is a court de lcision that cause ls a de lbtor's asse lts to be l in ge lne lral confiscation aime ld at re lpayme lnt of thel 

de lbtor's de lbt to his crelditors.[21] 

According to the l provisions of the l bankruptcy law, bankruptcy re lsults in ge lne lral confiscation of all of the l de lbtor's asse lts, both 

those l that elxisteld at thel time l the l bankruptcy de lclaration delcision was madel and those l that we lre l obtaineld during thel bankruptcy 

procelss. 

 

B. Procedural Law at the Commercial Court in Bankruptcy Cases 

The l Commelrcial Court is a court that handle ls two issue ls as a disputel relsolution court, name lly, on bankruptcy and inte llle lctual 

propelrty rights (IPR). The l proce ldural law use ld by the l Comme lrcial Court in bankruptcy case ls is basically still guide ld by Law 

Numbelr 37 of 2004 conce lrning Bankruptcy and Suspe lnsion of Obligations for Payme lnt of De lbt.[22] 

The l proceldural law at thel Comme lrcial Court in bankruptcy case ls is some lwhat diffe lre lnt from ordinary civil proce ldural law. 

Some l spe lcific matte lrs in bankruptcy case ls are l:[23] 

a) ELvelnts with le ltte lrs. The l proce ldurels for civil proce le ldings at the l Comme lrcial Court apply in writing or by le ltte lr (schifte llijkel 

proceldurel), in contrast to thel proceldure ls in forcel at the l District Court which allow for oral proce ldurels (mode lling proceldure l). 

b) Liability with e lxpelrt assistance l. Thel Bankruptcy Law and PKPU re lquire l thel assistance l of a le lgal e lxpelrt. This is be lcause l in a 

bankruptcy procelss which relquire ls le lgal knowle ldgel and telchnical skills, it is nelce lssary for both partie ls to the l disputel to bel 

assisteld by a pelrson or a te lchnical pe lrson. 

c) Passive l judge l. The l proceldural law in bankruptcy proce le ldings is base ld on thel conviction that judge ls are l e lsse lntially passive l. 

The l judgel only supelrvise ls that the l proceldural relgulations stipulate ld by law arel carrie ld out by both partie ls.[24] 

d) Proof. simple l. ELxamination. bankruptcy case ls. at thel Courts. takels place l morel quickly, this is be lcause l thel Bankruptcy Law 

providels a time l limit for bankruptcy proce le ldings. In addition, the l fastelr time l for e lxamining case ls at the l Comme lrcial Court is 

influelnce ld, among othelr things, by the l e lvide lntiary syste lm adopteld, which is simple l or summary proof. 

e) Limite ld inspe lction time l. The l Bankruptcy Law stipulate ls that the l Court's de lcision on the l application for a bankruptcy 

statelme lnt must be l pronounceld no latelr than 60 (sixty) days afte lr the l datel the l application for a bankruptcy state lme lnt was 

re lgistelre ld. 

f) The l delcision is imme ldiate l. The l delcision on thel application for a delclaration of bankruptcy at the l Commelrcial Court can bel 

carrie ld out belfore lhand, although lelgal re lme ldie ls are l still be ling file ld against thel de lcision. 

g) Arbitration Clause l. The l e lxiste lnce l of thel Comme lrcial Court, as a court forme ld undelr Article l 280 paragraph (1) of Pe lrpu No. 

1 of 1998 has spelcial authority in the l form of elxclusive l substantive l jurisdiction ovelr the l se lttle lme lnt of bankruptcy case ls. 

With le lgal status and powe lr, the l Comme lrcial Court has thel le lgal capacity to relsolve l bankruptcy applications. 

h) No Appelal available l. Articlel 11 paragraph (1) of Law Numbe lr 37 of 2007 elxpre lssly state ls that thel le lgal relme ldy that can bel 

fileld against a delcision on an application for a de lclaration of bankruptcy is an appe lal to the l Suprelme l Court. So, against thel 

de lcision at the l Commelrcial Court of first instance l, an appelal cannot bel fileld.[25] 

In principlel, the l Comme lrcial Court is part of the l judicial powelr, namelly as part of the l powelr of an indelpe lndelnt state l to 

administe lr justice l in ordelr to uphold law and justice l baseld on Pancasila and the l 1945 Constitution of the l Re lpublic of Indone lsia, 

for thel sakel of thel imple lmelntation of thel Re lpublic of Indone lsia. pursuant to Article l 306 UUK-PKPU juncto Delcre le l of thel 
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Pre lside lnt of thel Re lpublic of Indone lsia Numbelr 97 of 1999, the l jurisdiction of thel Comme lrcial Court is divideld by re lgion as 

follows:[26] 

a. The l jurisdiction of thel Comme lrcial Court at thel Me ldan District Court cove lrs thel province ls of North Sumatra, Riau, We lst 

Sumatra, Be lngkulu, Jambi and the l Spe lcial Re lgion of Ace lh. 

b. The l jurisdiction of thel Comme lrcial Court at the l Ce lntral Jakarta District Court cove lrs the l Spe lcial Capital Re lgion of Jakarta, 

the l provincels of We lst Java, South Sumatra, Lampung and We lst Kalimantan. 

c. The l jurisdiction of thel Comme lrcial Court at thel Se lmarang District Court cove lrs the l arelas of thel provincels of Ce lntral Java 

and thel Spe lcial Re lgion of Yogyakarta. 

d. The l jurisdiction of thel Comme lrcial Court at the l Surabaya District Court cove lrs the l provincels of E Last Java, South 

Kalimantan, Ce lntral Kalimantan, ELast Kalimantan, Bali, We lst Nusa Te lnggara and ELast Nusa Te lnggara. 

e. The l jurisdiction of thel Comme lrcial Court at thel Ujung Pandang District Court cove lrs the l provincels of South Sulawe lsi, 

Southe last Sulawe lsi, Ce lntral Sulawe lsi, North Sulawe lsi, Maluku, Irian Jaya. 

 

V. CONCLUSION 

The l Commelrcial Court is diffe lre lnt from the l Ge lne lral Court, whe lre l a judgel's de lcision cannot bel appelale ld, is spe lcific and 

e lxclusive l. The l Comme lrcial Court is a spe lcial court. Whe lre l only delbt dispute ls and othe lr trade ls are l re lsolve ld in comme lrcial courts. 

From thelse l provisions it can be l concludeld that bankruptcy me lans a situation wheln thel delbtor stops paying, elithe lr belcause l of thel 

condition of beling unablel to pay or belcause l of thel condition of not wanting to pay. Thel de lbtor as a party delclare ld bankrupt will 

lose l control of thel propelrty and will be l handeld ove lr to thel curator undelr thel supe lrvision of an appointeld court judgel.  

In principlel, bankruptcy include ls all of thel de lbtor's asse lts at the l time l thel bankruptcy delclaration was madel, along with all the l 

we lalth acquireld during thel bankruptcy. With a bankruptcy state lme lnt, the l bankrupt delbtor by law lose ls the l right to control and 

managel his asselts e lnte lre ld into bankruptcy, starting from thel date l of thel bankruptcy. Thel proceldural law use ld by thel Comme lrcial 

Court in bankruptcy case ls is basically still guide ld by Law Numbe lr 37 of 2004 conce lrning Bankruptcy and Suspe lnsion of 

Obligations for Payme lnt of De lbt. The l proceldural law at the l Comme lrcial Court in bankruptcy case ls is some lwhat diffe lre lnt from 

ordinary civil proceldural law. 
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