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ABSTRACT 

Settlement of investment disputes through international arbitration is one of the mechanisms used to resolve 

disputes between foreign investors and host countries. International arbitration provides legal certainty and 

guarantees for the parties involved in the investment. However, the enforcement of international arbitral awards 

in Indonesia has encountered several challenges, including difficulties in the execution of awards and the 

authority of courts to annul arbitral awards. The provisions for the enforcement of international arbitration in 

Indonesia are governed by Law No. 30/1999 on Arbitration and Alternative Dispute Resolution and the 1958 

New York Convention. An international arbitral award may be enforced in Indonesia if the award is rendered 

by an arbitral institution or individual arbitrator outside the jurisdiction of the Republic of Indonesia, or an 

award that under the provisions of the laws of the Republic of Indonesia is considered an international arbitral 

award. The authority of the court to annul an international arbitral award is limited to the authority to examine 

the validity in terms of the procedure for making arbitral awards, and to enter the subject matter of the dispute 

which is the authority of the arbitral institution. However, the implementation of international arbitration awards 

in Indonesia still faces challenges, such as the lack of legal certainty for investors who have won in international 

arbitration institutions. In the context of foreign investment, bilateral agreements such as the Bilateral 

Agreement between Indonesia and Singapore on Investment Promotion and Protection include clauses 

governing dispute settlement in the field of foreign investment. These clauses serve as a form of guarantee in 

case the parties are in dispute with each other, providing legal certainty and assurance for the parties involved 

in the investment. 
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1. INTRODUCTION 

Business disputes usually occur due to inconsistencies in the content of the contract in the business agreement, 
differences in understanding and interpretation of the parties, and inconsistencies in the rights and obligations of the parties 
in the trade agreement. During the stage of drafting an agreement or business contract, the parties can write provisions 
regarding dispute resolution procedures. This is in accordance with the application of the principle of freedom of contract, 
where the parties are given the freedom to determine their own procedures for resolving commercial disputes, including 
legal choices, adjudication institution choices, and residence choices. 

Business dispute resolution can be resolved in two ways, namely the first way through non-litigation or alternative 
dispute resolution both negotiation, mediation and arbitration, and the second way is dispute resolution litigation through 
the courts. Dispute resolution through arbitration can be resolved through an arbitration institution, the arbitration 
institution itself is divided into two. First, institutional arbitration and ad hoc arbitration. Dispute resolution carried out 
through arbitration is organized by the National Arbitration Board of Indonesia (BANI). 

The conditions for dispute resolution through arbitration are as stipulated in Article 2 of Law number 30 of 1999 
concerning Arbitration and Alternative Dispute Resolution (AAPS Law) which basically reads that the settlement of  
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disputes or differences of opinion between the parties in the legal relationship outlined in the arbitration agreement 
expressly states that all disputes arising from the legal relationship are resolved by arbitration or through alternative 
disputes. This indicates that the agreement between the parties must contain a clause for dispute resolution through 
arbitration, so that if there is a dispute between the parties in the settlement agreement, it can be carried out through an 
arbitration institution, on the other hand, if there is no clause for dispute resolution through arbitration, then if there is a 
dispute between the parties, the settlement cannot be resolved through arbitration. Keep in mind that the arbitration dispute 
resolution of the award is final and binding on the disputing parties. With the arbitration award, the dispute cannot be 
resubmitted to the court of first instance, this is in accordance with the principle of Pacta sunt Servanda in article 1338 of 
the Civil Code. 

The resolution of business disputes that occur outside the territory of Indonesia is resolved through foreign arbitration 
such as the Chamber of Commerce (ICC), the London Court of International Arbitration (LCIA), the Hong Kong 
International Arbitration Centre (HKIAC), the China International Economic and Trade Arbitration Commission 
(CIETAC), and the Singapore International Arbitration Centre (SIAC). However, it should be noted that not all foreign 
arbitrations can be recognized in Indonesia, because the award is only recognized and can be enforced in the jurisdiction 
of the Republic of Indonesia if the arbitration can be carried out if it meets several requirements, namely if the arbitral 
award is handed down by an arbitrator or arbitral tribunal in a country that has a treaty with Indonesia, either bilaterally or 
multilaterally. Then the authority to determine that this arbitral award can be enforced is the Central Jakarta District Court, 
as stipulated in Articles 65 to 69 of the AAPS Law which regulates international arbitration where international arbitration 
awards that have been incorporated must be registered in the District Court. 

The scope of the problems in this study is: First, to find out how the legal and regulatory framework in Indonesia 
supports or hinders the implementation of international arbitration in the settlement of investment disputes. Second, what 
are the main challenges faced in the implementation of international arbitration in Indonesia, both from a legal perspective. 
Meanwhile, the purpose of this study is to find out how the legal rules on international arbitration in business disputes and 
what indicators allow this international arbitration award to be implemented in Indonesia. The study in this writing will 
use considerations also used by the supreme court in Indonesia, this research is outlined in the form of a paper entitled 
Implementation of International Arbitration in Settlement of Investment Disputes: Challenges and Opportunities 
in Indonesia. 

2. METHOD 

In this study, the author uses a normative legal research method, which is an approach used to analyze applicable legal 
rules and the application of rules in practice. This research focuses on reviewing legal documents, such as laws, regulations, 
court decisions, and other legal literature, to understand the structure, principles, and norms of law.[1] This approach aims 
to evaluate the effectiveness of the law and provide recommendations for legal reform. For example, Meray Hendrik Mezak 
in his article "Types, Methods and Approaches in Legal Research" discusses that normative legal research methods can 
involve a systematic analysis of legal concepts and regulatory interpretations to provide a comprehensive understanding of 
applicable norms. [2] 

3. DISCUSSION 

IMPLEMENTATION AND CHALLENGES OF INTERNATIONAL ARBITRATION IN INDONESIA 

The legal basis for the settlement of international arbitration disputes in general is contained in the New York 
Convention of 1958 which has been ratified by the Government of the Republic of Indonesia on August 5, 1981 through 
the Decree of the President of the Republic of Indonesia Number 34 of 1981 concerning the Ratification of the Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards which has been signed in New York on June 10, 1958. 

According to the author, the regulations on international arbitration in Indonesia need to be changed by adjusting to 
the development of investment in Indonesia, because the UUAAPS, Perma Number 1 of 1990 concerning Procedures for 
the Implementation of Foreign Arbitral Awards, and Perma Number 3 of 2023 concerning Procedures for the Appointment 
of Arbitrators by Courts, the Right of Default, Examination of Applications for Enforcement and Cancellation of Arbitral 
Awards (Perma No. 3 of 2023). is no longer appropriate and has not It is enough to provide certainty for the implementation 
of international arbitration and the implementation of the execution of international arbitral awards in Indonesia.  

Although Indonesia itself has regulations on International Arbitration, it is not classified as complicated, but the 
certainty in the implementation of awards made by international arbitrators still does not receive legal certainty whether it 

2 



  

3 

aking a d ement; 

 

 

104             A. F. P. Dewa and F. Wiryani

will be recognized or not. Because the implementation of the decision is the key to the entire dispute resolution process, if 
a decision does not get an execution, the decision is only recognized [3] and cannot be enforced, which in the sense also 
does not have enforceability.[4] Even though the implementation of the decision is a form of realization of the obligation 
of the party concerned to fulfill the achievements in accordance with the content of the decision, this is done as a form of 
legal certainty.  

The following are examples of cases rejected by the central Jakarta district court: First, the case of Astro All Asia Networks 
Plc. against Ayunda Prima Mitra, Decision Number 05/Pdt/ARB-INT/2009/PNJP. The Central Jakarta District Court 
rejected the implementation of the arbitral award issued by the Singapore International Arbitration Centre (SIAC) on the 
grounds that the rejection of the award violated Indonesia's public policy. So in his ruling, he ordered Ayunda to stop the 
ongoing litigation process in Indonesia, which is considered to violate Indonesia's judicial sovereignty.[5] Because an 
arbitral award is a final, binding, and beneficial award for both parties to the dispute (win-win solution). 
Second, the case of Pertamina against Karaha Bodas Company. This case involves an award from an arbitration located in 
Geneva Geneva Arbitration Award of Geneva, Switzerland dated December 18, 2000 between Karaha Bodas Company vs 
PERTAMINA and PLN under UNCITRAL rules. The Central Jakarta District Court initially overturned the award, but the 
Supreme Court later reversed this decision by affirming that Indonesia courts had no jurisdiction to annul foreign arbitral 
awards.[6] 
Based on the above two examples, Article V of the 1958 New York Convention states that the execution and enforcement 
of an International Arbitral Award can be refused if the competent body of the country where the recognition and 
enforcement of the International Arbitral Award is sought is found to be contrary to public order. Thus, the requirement of 
public order is an important condition in an International Arbitral Award based on this convention. This is also in line with 
Article 67 letter c of the UUAAPS that an International Arbitral Award can be enforced as long as it does not conflict with 
public order. 
This reason for contradicting public order in the regulation does not provide a limited and detailed definition of what is 
actually meant by public order as a reason for the rejection of this international arbitral award. This can cause many 
problems. even more so if it is misinterpreted and abused. The absence of clear boundaries on public order is a form of 
legal uncertainty that is still a problem in the context of law enforcement in Indonesia. Agnes M. Toar said that even though 
an arbitration is international, it is still inseparable from national interests.[7] 
Suleman Batubara and Orinton Purba described several indicators that do not contradict public order that can be used as a 
basis for an international arbitration award contrary to the public interest, including arbitrators or arbitral tribunals:[7] 

ecision before one of the parties is given the opportunity to hear the full stat 
b. 
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a. 
he verdict is biased or impartial; 

c. The decision is not accompanied by a reason or legal basis for consideration; and  
d. The arbitral award is not in accordance with the procedural law agreed upon by the parties or the award is taken 

in violation of the arbitration procedural law that has been agreed upon by the parties. 
Furthermore, in the case of Pertamina v. Karaha Bodas Company, the author also thinks that there is no regulation in 
Indonesia that regulates the annulment of international arbitral awards. Considering that the award was not issued by a legal 
entity or institution in Indonesia, the one who has the right to cancel the international arbitration award is the arbitration 
institution that issued it, in this case the Geneva arbitration itself. 
This is where the problem of international arbitration awards has not yet obtained legal certainty for the execution and 
execution in Indonesia. Therefore, the indicators for the implementation of international arbitral awards are currently still 
referring to Article 66 of the UUAAPS, namely: 

a. An International Arbitral Award is rendered by an arbitrator or arbitral tribunal in a country to which Indonesia is 
bound by an agreement, either bilaterally or multilaterally, regarding the recognition and enforcement of an 
International Arbitral Award;  

b. International Arbitral Awards fall within the scope of commercial law; 
c. International Arbitral Awards do not conflict with public order; 
d. An International Arbitral Award can be enforced in Indonesia after obtaining an executor from the Chief Justice 

of the Central Jakarta District Court; and  
e. An International Arbitration Award concerning the State of the Republic of Indonesia as one of the parties to the 

dispute can only be enforced after obtaining an executor from the Supreme Court of the Republic of Indonesia 
which is subsequently delegated to the Central Jakarta District Court.  
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Opportunities to Improve International Arbitration in Indonesia 

Indonesia already has regulations in the enforcement of arbitral awards, namely the UUAAPS. However, in its 
implementation, there are still many obstacles encountered, which result in law enforcement of international arbitration 
awards being constrained. The government must revise Law Number 30 of 1999 concerning Arbitration and Alternative 
Settlements so that the enforcement of international awards can be implemented more optimally. 
Because the issue of legal certainty is often an obstacle to the entry of investment. Legal uncertainty is part of the problems 
that cause the investment climate to be unconducive. A conducive climate will certainly greatly affect the investment 
climate in Indonesia. For this reason, the three aspects, the aspect of legal substance, the aspect of the legal apparatus, and 
the aspect of legal culture must reflect legal certainty.[8] 
According to Tan Kamello, in law, legal certainty includes several things, namely: certainty in the formulation of legal 
norms and principles in legislation and certainty in implementing the legal norms and principles of the law. An important 
aspect that must be considered in the application of the rule of law, according to Meuwissen, concerns the moral aspect, 
the social aspect, and the juridical aspect. In relation to these three aspects, according to Meuwissen, law has a certain way 
of existence called enforcement (gelding) which has three aspects, namely moral aspects, social aspects, and juridical 
aspects.[3] 
With several cases that have occurred, international arbitration in Indonesia has the potential to develop in line with the 
increasing number of foreign investment and the current national economic development. As one of the countries that has 
ratified the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Indonesia has a 
legal framework that allows international arbitral awards to be recognized and fully enforced. This can provide an 
encouragement to foreign investors that disputes arising from investments in Indonesia can be resolved fairly and efficiently 
through a neutral and accredited international arbitration mechanism.[9] 
However, to maximize this opportunity, Indonesia needs to address several key challenges, including perceptions of the 
independence and professionalism of the judiciary, as well as obstacles in the implementation of international arbitral 
awards. Several international arbitration awards rejected by Indonesia courts show that there are obstacles to consistent and 
transparent law enforcement. Therefore, legal reforms that clarify the definition of public policy and ensure efficient and 
transparent procedures are urgently needed to increase investors' confidence in the arbitration system in Indonesia. 
Furthermore, not only for international arbitration, it is also necessary to increase the capacity and competence of national 
arbitration institutions, such as the Indonesia National Arbitration Board (BANI), with this increase, it is hoped that 
Indonesia can become an international arbitration center in the Asian region. This should certainly be facilitated by States 
by providing ongoing training for arbitrators and introducing international best practices, and improving the quality of 
arbitration services and seeking more international cases to be resolved in the country. In this case, the active promotion 
and cooperation with international arbitration institutions either on an Asian or world scale, thus has a great opportunity 
for Indonesia to become a major player in the field of international arbitration. 

4. CONCLUSION 

The conclusion from the above article is that even though Indonesia has ratified the 1958 New York Convention and has 
regulations on international arbitration such as the UUAAPS and Perma No. 1 of 1990, as well as Perma No. 3 of 2023, 
there are still many obstacles in its implementation that hinder the implementation of international arbitral awards. Several 
cases such as Astro All Asia Networks Plc. against Ayunda Prima Mitra and Pertamina against Karaha Bodas Company 
show that international arbitral awards are often rejected by Indonesia courts on grounds that they are contrary to public 
policy.  
Existing regulations need to be revised to provide better legal certainty, including clarifying the definition of public order 
and ensuring transparent and efficient procedures. In addition, it is necessary to increase the capacity and competence of 
national arbitration institutions such as BANI to strengthen Indonesia's position as an international arbitration center in 
Asia. These measures are expected to increase foreign investor confidence and create a more conducive investment climate 
in Indonesia.  
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