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Abstract. In recent years, AIGC has developed rapidly, demonstrating its re-
markable productivity in the field of creation. However, current legal frame-
works have not fully adapted to the swift advancements in Al industry. Signif-
icant debates persist regarding whether autonomously generated Al content qual-
ifies as works, and whether Al is an eligible creator. Copyright protection for
autonomously generated Al content is both feasible. Firstly, autonomously gen-
erated Al content meets the constitutive requirements of a piece of work. Fur-
thermore, from the perspective of philosophical theories of subjectivity and ana-
lyzing the provisions in the Copyright Law, the identification of the creator is not
a prerequisite for copyright protection.
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1 Introduction

Recently, breakthroughs in algorithm optimization and mass information pro-cessing
technology have significantly enhanced the autonomous learning efficiency of Al. Al
increasingly participating in the creative process, posing challenges to the current Cop-
yright Law. The current autonomously generated Al content differs fundamentally from
its predecessors. Treating it as a branch of traditional works and denying its eligibility
for copyright protection no longer aligns with societal realities. Therefore, it is neces-
sary to innovate legal protection theories based on new realities. Given the evolution of
autonomously generated Al content in recent years, classifying such content is a pre-
requisite for more precise copyright protec-tion. Based on the level of human involve-
ment, autonomously generated Al content can be divided into machine-assisted works
and autonomously generated works.[1] Stipulated in Article 5 of Regulations for the
Implementation of the Copyright Law of the People's Republic of China, machine-as-
sisted works are not within the scope of copyright protection. Therefore, this paper fo-
cuses solely on autonomously generated Al work.
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2 Current Status of Copyright Protection for
Autonomously Generated AI Content

2.1 Disputes Over Attributes of Works

Regarding the identification of whether autonomously generated Al content quali-fies
as a work, the academic community tends to deny its status as a work under the current
Copyright Law, though that does not negate its value for protection.

2.1.1 Disputes Over Originality Standards.

The judgment of originality primarily involves a debate between objective and sub-
jective standards, with the dividing line lying in the subject of originality de-termina-
tion. The former stipulates that the expression of the author's internal thoughts is the
sole manifestation of originality, while the latter regards the reader as the ultimate de-
cider of originality.

Under the subjective standard, originality should reflect a certain level of intel-lec-
tual creativity and achieve a specific level of creation. Since Al-generated works are
produced according to specific algorithms, selecting the best outcome from multiple
possibilities. Consequently, it lacks the independent thought and intention of the author
and cannot be considered a work. In contrast, the objective standard argues that origi-
nality should transcend the identity of the creator and instead ex-amine whether the
content exhibits originality from the perspective of the general public. Currently, the
Modicum of Creativity is widely accepted in academia and judicial practice, though it
has also sparked controversy. Critics argue that this standard provides indiscriminate
protection to works of varying quality, potentially flooding the market with subpar cre-
ations. Some propose raising the threshold to filter out low-quality works. However,
this approach could lead to a "double standard".

In juridical practice, China has not entirely denied the originality of autono-mously
generated Al content but has heard based on the extent of human contribu-tion. In the
Filin Law Firm v. Baidu Inc. Copyright Infringement Case, the court held that part of
the article involved was generated by software rather than humans and thus lacked orig-
inality. Nevertheless, because the work incorporated the intel-lectual effort of software
designers and users, it was deemed to be granted protection. Conversely, in the Dream-
writer Copyright Infringement Case, the court adopted the objective standard. Despite
the article being generated by Al, it demonstrated the Al's ability to analyze and inter-
pret stock market information, exhibiting originality and external expression. The court
thus identified it as a work. Although these cases applied different standards, they con-
verged on a key point: only when human con-tribution is demonstrated can autono-
mously generated Al content be identified as a work.[2]

2.1.2 Disputes Over the Attributes of Intellectual Achievement.

The debate over whether autonomously generated Al content qualifies as an in-tel-
lectual achievement centers on whether the natural person involvement is a necessary
condition.
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The "denial theory" argues linking "intellectual achievement" exclusively to "natural
persons" is untenable. As long as Al demonstrates "human-like" intellectual activities
in creative process, its output should be recognized as an intellectual achievement [3];
Furthermore, since AIGC models are trained using Reinforcement Learning from Hu-
man Feedback (RLHF), their outputs inherently reflect human preferences[4], and thus
qualify as human intellectual achievements. The "affirma-tion theory," however, holds
that since autonomously generated Al content is produced by machines rather than hu-
mans, even if the algorithms and models em-body human intellectual input, this input
lacks a direct causal relationship with the generated content [5].

In juridical practice, Chinese courts tend to adopt the affirmation theory. In the first
case in China involving copyright disputes over Al-generated images, although the
court heard that current Al lacks legal capacity, the images involved generated by Sta-
ble Diffusion exhibited identifiable differences from prior works. Moreover, the natural
person played a primary role in the creative process, with Al serving as a tool, The court
thus identified the images as works.

3 Autonomously Generated AI Content Qualifies as
Works

3.1 Autonomously Generated AI Content Exhibits Originality

China's current Copyright Law lacks a unified definition of originality, as well as schol-
ars have diverse interpretations.

3.1.1 The Debate Between Objective and Subjective Standards.

The criteria of originality primarily involves objective and subjective standards, and
different choices of standards lead to different conclusions[6]. The debate be-tween
these standards reflects a shift from author-centered to work-centered theory.

The author-centered theory and the subjective originality standard tightly link works
to the author's personality, protecting only those works that reflect the au-thor's indi-
viduality and intention. As the economy has developed, trademarks, trade names, geo-
graphical indications etc. that embody little or no human creativity have been protected
by intellectual property. Insisting that copyrightable subject matters embody individu-
ality no longer suits practical requirements. According to the historical expansion of
the category of copyrightable subject matters, including autonomously generated Al
content within the scope of works is not without precedent.

The work-centered theory has weakened the creative process, instead empha-sizing
the result—as long as the work contributes substantively to society, its at-tribute of
work is recognized. This aligns with the reader-centered theory that readers interpret
works. Under the objective originality standard, the widely ac-cepted "modicum of cre-
ativity" principle holds that if a work is the product relying on creator's independent
intellect and skills, it qualifies as original.[7] U.S. intel-lectual property practice ad-
heres to the "Sweat of the Brow" doctrine, granting copyright protection to any content
produced with minimal intellectual effort, absent plagiarism.
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3.1.2 The "Modicum of Creativity" Standard is the Optimal Choice.

Some scholars question the "modicum of creativity" standard, arguing that its ex-
tremely low threshold could lead to low-quality creations. The low-cost and high-speed
nature of autonomously generated Al content could incentivize free-riding behavior. If
a large number of low-quality works flood the market without verification, which must
cause that bad money drives out good money, contradicting the Copyright Law's pur-
pose of incentivizing creation and dissemi-nation.

This concern is not unfounded. However, applying a double standard to au-tono-
mously generated Al content could create both practical and legal principle problems.
First, as mentioned earlier, modern works possess practicality and sci-entificity. For
instance, the imaginary concept of "creative height" has hindered the development of
China's cultural industries in areas[8], as the requirements of pro-tection of sports
events, live-streamed video games, short videos, and applied art. In addition, Nobuhiro
Nakayama argues that requiring all works to express individu-ality while imposing
higher creative requirements on certain works like computer programs, causes a double
standard that is difficult to justify by laws and makes the judgement of individuality
highly subjective which would grant judges excessive discretionary power, potentially
undermining judicial authority[9]. Therefore, the "modicum of creativity" standard is
the optimal choice given the tradeoff.

3.1.3 The Unicity of autonomously generated Al content Does Not Affect Its At-
tribute of Works.

Since autonomously generated Al content uses general models, the same model in
the hands of different users may produce identical works. This unicity has been consid-
ered by scholars as a factor affecting the determination of works attribution.

In fact, the exclusive nature of copyright differs from that of patent rights. The ex-
clusive nature of patent rights grants the subject exclusive control right over their inno-
vations, legally preventing third parties from unauthorized commercialization, manu-
facturing, market circulation and so on. In contrast, copyright exclusive nature does not
prohibit third parties from independently creating identical or similar works. Refer to
the juridical practices of the U.K. and the U.S., if a product is ob-jectively similar to a
natural human work, it can be considered a work under copy-right law[10]. Moreover,
since different users employ the same Al model, the "author" of identical works is the
same Al, and no "third party" is involved in copying or plagiarism. Thus, the notion of
"infringement" is untenable.

In summary, the objective originality standard better aligns with the scientificity,
practicability, and economy of modern works. Compared to higher originality stand-
ards, the application of "Modicum of Creativity" standard also offers prece-dent for
copyright protection of autonomously generated Al content.
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3.2  Autonomously Generated AI Content Qualifies as an Intellectual
Achievement

From both technical and legal perspectives, autonomously generated Al content should
be recognized as possessing the attribute of an intellectual achievement.

Technically, the creative processes of Al and humans share essential similarities. Al
creation typically relies on existing data, analyzes users' needs, and then au-tonomously
generates content. Furthermore, current Al models learn the styles and ideas of existing
works in a short time and produce vast quantities of new works. DeepSeek, for instance,
features a deep reasoning architecture, allowing users to observe the Al's thought pro-
cess and then evaluate the quality. ChatGPT, in par-ticular, differs from weak Al due
to its training via RLHF, which embeds human preferences into its outputs. That is to
say, autonomously generated Al content incorporates human intellectual input and
qualifies as an intellectual achievement. Despite the speediness and efficiency of Al
creation, its process is in essence not different from human learning from existing
knowledge, ideas, and styles and applying their experience to solve problems and cre-
ate.

Even if the essential similarities between Al and human creation processes are de-
nied, using the process of Al creation to negate the intellectual achievement attribute is
legally inappropriate. Under the Copyright Law's "idea-expression dichotomy", the
methods and processes are irrelevant to its legal status as an in-tellectual achievement.
Therefore, the process of Al creation does not affect the intellectual achievement at-
tribute. Moreover, from the two-dimensional nature of "knowledge" and "property," the
object of intellectual property should generate knowledge spillover, while the intellec-
tual nature of natural person is not a neces-sary condition[11].

In short, the intellectual achievement attribute of autonomously generated Al content
is undeniable from both technical and legal perspectives. Technically, Al invests intel-
lectual effort that is essentially indistinguishable from human thinking. Legally, under
the "idea-expression dichotomy" and the "knowledge spillover principle", the objective
value of autonomously generated Al content meets the basic requirements for the object
of intellectual property. Protecting autonomously gen-erated Al content is not the sub-
version of traditional copyright law but an extension.

3.3  Autonomously Generated Al content Can Be Controlled and
Dominated by Humans

Intellectual property is essentially a technical means of constructing property rights. As
long as a creation possesses the value and scarcity required, can be controlled and dom-
inated by humans, and cannot be included into other real rights, it can be reg-ulated
under intellectual property law. Therefore, if autonomously generated Al content meets
the originality requirements and exhibits intellectual creation, the key to determining
its legal status lies in whether it can be controlled by humans.

Some scholars argue that users lack creative intellectual labor in the Al creative pro-
cess, sometimes merely pressing a button, and that Al replace natural people as the
dominant power, whose outputs are unpredictable. In 2023, the Compendium of U.S.
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Copyright Office Practices stipulated that works where the traditional au-thorship ele-
ments are entirely Al-generated and the human author lacks final crea-tive control are
ineligible for copyright registration.[12]

However, this argument overlooks the primary social reality[13], namely Al cre-
ation process. In reality, Al's initial outputs and final creations are often quite dis-tant.
Just as human creation needs to go through drafting, proofreading, revising, and final-
izing, Al creation does so. What's more, compared to human creation, natural persons
retain their dominant role in Al creation. Human intention is translated into instructions
that guide the Al's orientation of creation. Moreover, precisely because autonomously
generated Al content is unpredictable, human users must continuously evaluate, review,
and modify it to achieve the desired final creation. This process virtually enhances us-
ers' control.

Admittedly, the market is flooded with Al-generated works of low quality, which
are unmodified and unpolished by humans, that disrupt market order. Nevertheless, it's
overgeneralized to deny the copyrightability of all autonomously generated Al content.
Since these works primarily disturb market order, they should be regulated by relevant
economic laws, such as the Anti-Unfair Competition Law.

4 Identification of Creator Eligibility Is Not a Necessary
Condition for Copyright Protection of autonomously
generated Al content

The challenge of determining creator eligibility is central to copyright protection for
autonomously generated Al content. If human creation is deemed a prerequisite for a
work, then autonomously generated Al content, lacking an author of natural person,
cannot qualify as a work; Alternatively, if Al is recognized as a civil subject, it would
violate the fundamental civil law principle of legal subject-object dualism[14]; Only
copyright holders with the capacity for intention can respond to the incentive function
of copyright law. Extending copyright protection to autonomously gen-erated Al con-
tent would not encourage human creation, contradicting the law's original intention of
incentivizing creation and dissemination. However, deter-mining creator eligibility is
not a necessary condition for copyright protection of autonomously generated Al con-
tent. Insisting that autonomously generated Al content lacks a human creator as a logi-
cal starting point for denying copyright protection will create a circular argument di-
lemma.[15] Therefore, based on the above analysis, autonomously generated Al con-
tent should be recognized as works with originality, automatically acquiring copyright
upon creation. It actually has an "author", though which may be difficult to determine.
But this does not preclude copyright protection.

First, new philosophical theories of subjectivity have shifted from anthropocen-trism
to polycentrization. In the posthuman era, the assumed sole subject status of humans in
nature and society has been challenged.[16] From assisting human creation to autono-
mous creation, "machine authors" have disrupted the long-standing an-thropocentric
assumption that authors must be human. In light of this, American scholar N. Katherine
Hayles refers to the Al era as the "posthuman era". The fading human origin of works
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and the shift from author-centered theory to reader-centered theory has significantly
reduced the importance of the natural person's expression, with meaning now inter-
preted by readers. Scholar Lu Haijun proposes a "crea-tor-right holder" dual structure
that neither undermines human legal subjectivity nor fuels excessive societal concern
about AL Thus, diminishing the human origin of Al works corrects anthropocentrism
without the denial of human subjectivity.

Second, China's Copyright Law does not explicitly require that the creator of a work
must be human, leaving room for further discussion on the originality standard for Al-
generated works[17]. to how legal persons and other organizations are brought into
copyright protection, as the applicable subject of intellectual property is ex-panding
with the need of social reality, Al may eventually be included as an inde-pendent author
or co-author into the copyright law.

Even if human authorship remains a necessary condition, autonomously gener-ated
Al content can still qualify, to say the least. Current Al remains in a transitional phase
from weak to strong Al, lacking independent self-awareness. Thus, from instructions
to setting conditions and intentions, human retains a decisive role, meaning such con-
tent can ultimately be traced back to a human.

In conclusion, determining creator eligibility is not a necessary condition for copy-
right protection of autonomously generated Al content. Whether the fading of creator,
recognizing Al as the creator, or maintaining the natural person's authorship, protecting
autonomously generated Al content is undeniably reasonable.

5 Conclusion

The rapid development of Al has already caused significant impact on creation. With
the secondary principle, copyright law should adapt to social changes in order to ad-
dress increasingly common Al-related copyright cases and issues through its own evo-
lution. Although there remain controversies regarding the protection of Al-generated
content under current copyright law, the analysis from perspectives of its attribute as a
work and the unessential identification of creator eligibility reveals no jurisprudential
obstacles to extending copyright protection to autonomously generated Al content. Fur-
thermore, such protection better aligns with societal de-velopment needs. Utilizing cop-
yright law to support the orderly and healthy de-velopment of the Al industry will con-
tribute to maximizing Al productivity, play-ing a crucial role in China's process of
building an intellectual property power-house.
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