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Abstract. This article explores the potential influence of the European 

Convention on Human Rights (ECHR) being interpreted as a “living instrument” 

in situations involving the no-longer living. It asks if, and in what way, 

Convention values have the potential to apply meaningfully beyond biological 

life, and the way this question becomes operational in relation to death-

investigation duties, with a particular focus on Article 2 procedural obligations 

to conduct effective investigations. Using doctrinal analysis of ECtHR 

jurisprudence, with comparative reference to national approaches, this article 

maps the ECtHR’s hesitation to interpret deceased individuals as rights-holders 

whilst illustrating the way post-death interests are considered via the rights of the 

living and state obligations to protect dignity, ensure accountability and prevent 

future harms. Philosophical foundations are engaged through the will 

theory/interest theory debate and dignity-based accounts of posthumous harm, 

clarifying what is conceptually at stake when “rights” are invoked after death. 

The article concludes that the living instrument principle is not straightforward 

in the way it grants rights to the dead, but is able to reanimate certain human 

rights protection post-death by linking memory, dignity and prevention to the 

ECHR’s contemporary purpose. 
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1 Introduction 

As established in various judgments, the European Convention on Human Rights 

(ECHR) is often described as a living instrument [1–4]. This means that its content is 

interpreted dynamically in light of current day conditions [5][6]. The purpose of the 

living instrument principle is to ensure that the rights protected within the European 

Convention on Human Rights are able to evolve at the same time as social norms, 

thereby ensuring that any new threats to dignity and justice still remain covered by the 

Convention [1][5][6]. The living instrument principle was first articulated in Tyrer v 

United Kingdom [2], thereby opening the door, legally speaking, to enabling the 
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European Court of Human Rights to ensure protection of rights in response to changing 

moral, technical and political circumstances [1][5]. However, despite the intent of the 

living instrument principle being forward-facing, its application to those who no longer 

live can be described as a form of paradox [7-9]. As such, the question may arise how 

this principle, and the rights that are protected within the ECHR, which are focused on 

protecting living agency and personhood, can account for the dignity, treatment, or suf-

fering of those who are no longer living [10-13]. As such, this chapter intends to look 

more closely at whether the Convention has anything to say about the no longer living. 

This research project seeks to critically explore the way the ECHR’s living instrument 

principle has been applied in cases involving the dead, with a particular focus on death 

investigation, posthumous dignity and procedural accountability contexts. In particular, 

the examination addresses the way legal systems, particularly through coronial pro-

cesses and ECtHR jurisprudence, strike a balance between the rights of the living and 

the dead, while still honouring the legacy of the deceased[12][14]. Although it has been 

established quite consistently within the jurisprudence of the European Court of Human 

Rights that the dead are not right holders per se under the Convention, there is a growing 

body of case law that demonstrates a developing understanding of the links between 

the way the dead are treated and how this may impact the rights of the liv-

ing[15][10][16]. This is the point in which this research project finds its starting point, 

namely the questions that are raised in relation to autonomy, memory, reputation and 

the symbolic and structural role of human rights law, and how these shape the govern-

ance and understanding of death [7][8]. 

2 Methodology and theoretical framework 

As is common practice in legal research, this study mostly utilises a combination of 

doctrinal legal research, as well as comparative analysis and theoretical jurisprudence, 

for the purpose of probing the tensions between the human rights framework that is 

designed to protect the living and the treatment of human dignity posthu-

mously [17][18][19][20]. The heart of this analysis rests on a structured analysis of EC-

tHR jurisprudence, including detailed analysis of decisions ranging from Jordan v 

UK [21], Al-Skeini v UK [22], Pannullo and Forte v France [23], Akpınar and Altun v 

Turkey [24], Cipolletta v Italy [25], as well as selected other cases [26][27]. The analy-

sis focuses primarily on identifying the way the Court articulates posthumous interests 

and procedural obligations, particularly in light of developments in this subject matter 

under Articles 1, 2 and 8 ECHR through the living instrument principle [28-31]. 

In light of the link between the application of the living instrument principle and the 

views held within domestic jurisdictions, a comparative lens will also be applied in 

order to showcase potential shifts within the member states on the subject matter. This 

comparative undertaking, however, will not be conducted in a horizontal fashion in 

which national jurisdictions are compared, but rather in a vertical fashion, whereby 
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potentially different understandings in national law are contrasted with the interpreta-

tions and applications of the ECtHR. 

3 Theoretical foundations: Is it possible for dead to have 

rights?  

As explained in the introduction of this paper, a key question that contributes to the 

tension in this subject matter is whether the dead are legitimately able to hold legal 

rights [32][33][34]. It is thus not surprising that there is considerable doctrinal ambigu-

ity across legal systems in this area [16][33][32]. The question itself is not merely met-

aphysical, but instead arises from the core concepts of personhood, autonomy, and the 

justification for human rights [35][36][37]. In order to grasp the limitations of the law 

in this area and the way it is able to apply to deceased individuals, it is important to 

provide a more detailed examination of the fundamental jurisprudence that underpins 

these ideas [38][39][36]. As such, this section seeks to explore some of the most prev-

alent conceptual foundations of posthumous rights claims, with a particular emphasis 

on the competing theories of legal rights and the evolving notions of dignity, as well as 

the implications these have for the way the ECHR is interpreted as a living instru-

ment [40][1]. 

3.1 Will theory, interest theory, and the problem of the dead 

One of the most historically fundamental philosophical legal debates relates to 

whether individuals can be said to possess rights[39][36][38]. Within this debate, two 

key competing theories have dominated the debate and shaped the way legal person 

hood and the legitimacy of rights claims are understood today[38][41][36]. These are 

the will theory and the interest theory[36][41]. According to the will theory, rights are 

instruments held by moral agents who are capable both of making their own choices 

and holding their own responsibilities[39][38][41]. The key premise upon which the 

ideas of this theory are built is that individuals have the capacity to exercise autonomy, 

most notably the ability to assert legal entitlements or waive them[39][38][36]. If one 

applies these foundational concepts of the will theory to the deceased, the answer would 

be quite clear that as the dead lack consciousness or agency, they would not be able to 

hold rights, in particular as they could not exercise will or autonomy[42][34]. Any 

rights relating to the dead, according to this thinking, could merely be symbolic, as they 

would oppose the logic upon which this theory is built. 

The interest theory, in contrast, has been shaped predominantly by scholars such as 

Raz and MacCormick, and is built primarily on the notion that rights exist for the pur-

pose of protecting significant interests of individuals [36][43][38]. The ability to assert 

or waive the right is not necessarily required; rather, the right itself is legitimised by its 

capacity to protect the intrinsic value of interests connected to the individual in ques-

tion [36][38][44]. The theory was developed on the basis of moral arguments 



   

 

 

74             A. Danielsson

emphasising the need to protect the interests of individuals who may fall outside the 

conditions of the will theory, such as infants, the comatose, and, of particular relevance 

to this research, the dead [38][44][42]. 

According to Smolensky [32], the ideas of the interest theory could be applied to 

justify posthumous legal protections, including matters such as bodily integrity, post-

humous reputation, or burial wishes [32, 45, 34]. This argument is built on the idea that 

these legal protections are not merely moral sentiments, but rather manifestations of de 

facto legal rights [33]. In particular, Smolensky notes that “When these interests are 

protected by legal rules, the dead are granted de facto legal rights, even if these rights 

cannot be vindicated by the deceased themselves.” [32, p. 764]. 

We mentioned earlier in this paper the ECtHR has avoided adjudicating directly on 

these questions, however, as will be discussed later in this paper, the reasoning used by 

the ECtHR in these cases, for instance Pannullo and Forte v France [23] and Hadri 

Vionnet v Switzerland [46], are good examples of the way posthumous harms have 

been filtered through the human rights processes relating to the interests of the living, 

most notably grieving parents and next of kin [33]. As will be discussed later, the in-

terest theory may be better inclined to explain this orientation taken by the ECtHR. 

There still remains a limitation to this idea, however. According to the interest the-

ory, the interest is required to persist after death[47]. This still raises the difficult onto 

logical question of whether the deceased can continue to have interests in the first 

place[47][7][48]. Scholars such as Smolensky, Sperling and Nwabueze argue a poten-

tial resolution by acknowledging that the legal personality of the deceased continues to 

linger, most notably in symbolic or cultural terms[32][34][16]. Moreover, the ability of 

law to recognise testamentary freedom, reputation rights, as well as bodily integrity 

after death, can be viewed as evidence that demonstrates that death does not represent 

a clean break in normative terms. In a way, the posthumous legal subject is constructed 

relationally in these areas, through the interests of living people, as well as state obli-

gations[34][11][33].  

3.2 Dignity, memory, and the moral grammar of rights 

Although it’s not a theory in itself, a complimentary approach, or perhaps a more 

normatively resonant view on the matter, can be found in the concept of human dig-

nity [40][50][51]. Despite a lack of legal definition of dignity, it is often applied as one 

of the most important moral foundations of human rights systems, including the 

ECHR [52][53]. In Akpınar and Altun v Turkey [24], the European Court of Human 

Rights addressed the state’s failure to return the bodies of two deceased individuals to 

their families for burial following a security operation. The applicants alleged violations 

of Articles 3 and 8, arguing that the authorities’ conduct had caused profound distress 

and interfered with their ability to mourn in accordance with cultural and religious tra-

ditions. The European Court of Human Rights, however, did not find a violation of 

either submission. The suffering of the relatives of the deceased was acknowledged, 

but it was held that the circumstances did not meet the necessary threshold of severity 
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to engage Article 3. It was also determined that there had been insufficient disclosure 

of interference with family life under Article 8. 

For the arguments put forward in this paper, this restrictive stance taken by the Court 

showcases the limits of the Court’s previous willingness to translate moral outrage into 

some form of legal responsibility in cases that involved the dead, despite recognising 

posthumous dignity. As such, this case demonstrated yet again how the rigid stance of 

the European Convention on Human Rights framework, in relation to the application 

of rights applying solely to living individuals, was maintained. 

The significance of this judgment becomes more prominent in light of later devel-

opments, such as in the case of Sabanchiyeva and Others v Russia [54]. Here, the Court 

took a different view and found that the refusal to return the bodies of deceased relatives 

for burial had constituted an infringement of Article 8 ECHR, explaining that this kind 

of conduct offended the principle of human dignity. The legal subject of this case re-

mained the living relatives of the deceased. However, the reasoning reveals an increas-

ing judicial sensitivity to the moral status of deceased individuals. Although the evolu-

tive shift that becomes apparent here is minor, it nevertheless demonstrates a trend to-

wards dignity being seen as relational and reflective. This is also where the ideas un-

derpinning the living instrument principle are of significance [5][26]. The jurisprudence 

of the ECtHR is meant to align with the broader cultural and legal traditions of its mem-

bers [5][26]. If one takes into account the fact that in several European jurisdictions 

posthumous dignity is treated as a social value, which can be seen in certain legal pro-

tections afforded to corpses, such as prohibitions on dissection without consent, laws 

prohibiting grave desecration, or public indecency, an underlying commitment to pro-

tecting interests beyond life can be found [50][55]. To briefly mention an example at 

this point in the paper, one can see that in France the state recognises the posthumous 

right to marry under certain conditions [56][57][58]. The justification in these circum-

stances is not found in the deceased’s legal will, but instead in the necessity for societal 

and familial dignity [57][56][50]. Some selected national approaches will be discussed 

later in this paper, however at this point this example has merely been raised to demon-

strate how posthumous legal protection tends to align closely with the ideas of the in-

terest theory rather than the will theory, whereby the agency of the dead is less signifi-

cant than the identity and values of the living [39][36][59]. 

3.3 Implications for interpreting the Convention 

As outlined earlier in this paper, the European Court of Human Rights has generally 

avoided any statement relating to deceased individuals enjoying rights under the Con-

vention [39][36][59]. It could be argued that alongside the philosophical uncertainties, 

there may also be procedural reasons for this. In this sense, there may also be some 

institutional pragmatism embedded here in order to avoid the scope of Arti-

cle 34 ECHR [60][26][61][62]. This has, however, not prevented the Court from show-

ing a growing reliance, indirectly, on procedural obligations and indirect protections 
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for the purpose of addressing harms that may touch upon death and dig-

nity [63][26][64]. 

As the title of this research paper suggests, a core focus is on the living instrument 

principle, which provides a conceptual bridge that can link contemporary moral evolu-

tions in complex areas of human rights, such as the tensions between will theory and 

interest theories, and state obligations towards the living. At this point in this paper, it 

is important to note that posthumous dignity claims should arguably not be dismissed 

as a legal impossibility or even fiction, but has the potential to be embraced as a com-

ponent of a much richer account of requirements to ensure human rights within a society 

built on justice, memory, and accountability. 

4 The ECHR and the dead: An examination of the development 

of the living instrument principle within European 

jurisprudence 

The living instrument principle was developed by the European Court of Human Rights 

as an interpretive tool that would allow the European Convention on Human Rights to 

remain applicable despite evolving standards in democratic societies [65][1]. It was fa-

mously first established in Tyrer v United Kingdom [2] when the European Court of 

Human Rights found that corporal punishment was in‑compatible with civilised val-

ues [4]. In the almost 50 years since this principle was established, the European Court 

of Human Rights has applied it throughout its jurisprudence in numerous different con-

texts [26][66]. 

However, currently its application in relation to the rights of the dead has been rela-

tively subtle. Presumably, the application of the living instrument principle in relation 

to deceased people requires careful balancing between the evolving scope of the Con-

vention rights and the rigid, traditional notions of legal personality. In order to critically 

engage with this subject matter and the approach of the Court, the following section 

examines some of the approaches taken by the Court in relation to death‑related cases, 

while taking into account jurisdictional and procedural doctrines [9][67][68]. 

4.1 The procedural duty to investigate under Article 2 ECHR 

The right to life, which is protected under Article 2 ECHR, is probably one of the 

strongest examples in which the procedural obligations link the rights of the living and 

the deceased [9][69]. The reason for this can be found in the fact that Article 2 not only 

protects individuals from arbitrary deprivation of life, but also imposes positive obliga-

tions on states to take active measures to prevent death, as well as effectively investigate 

deaths in circumstances in which the state may have been involved, or in which there 

is a heightened public accountability [70][9][71]. As such, this duty can be understood 

as one of the leading vehicles through which the treatment of the dead has been ad-

dressed [70][69]. Three landmark cases by the European Court of Human Rights are 
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often cited to have clarified the procedural obligation under Article 2 ECHR to conduct 

effective, independent and timely investigations into deaths which may have been 

caused by state actors or have occurred in state custody [9][70][71]. These cases include 

Jordan v United Kingdom [21], Kaya v Turkey [72], and Al‑Skeini v United King-

dom [22]. Al‑Skeini is often referred to in academic literature on the right to life as 

having been important due to its expansion of the extraterritorial scope of the protection 

of Article 2 [67][68]. However, for the purpose of this examination, it is important to 

note that whilst the victims in these cases were deceased, the ECtHR framed the proce-

dural obligations in light of the rights of the next of kin instead of the rights of the 

deceased themselves [69][70]. The case of Jordan expanded on this by explaining that 

the procedural duty within Article 2 was to ensure some form of accountability for 

unlawful deaths, in order to protect the rights of relatives, as well as to uphold the rule 

of law [21]. 

In England and Wales, this obligation was most notably addressed in relation to the 

coroner’s inquest system in the Middleton judgment [73]. Following this judgment, cor-

oners in England and Wales need to ascertain not only by what means a person came 

by their death, but also how, and in what circumstances. The result has been the devel-

opment of quasi‑enhanced inquests in cases in which Article 2 ECHR is engaged, in 

order to be able to explore the potential of systemic failings within the remit of an in-

quest [14][74]. 

Yet, despite these procedural duties being well established, they continue to remain 

indirect. Accordingly, the deceased are still excluded from the class of right holders, 

and their dignity is derivatively protected through the obligations owed by the state 

towards others. We can see how the European Court of Human Rights and their adher-

ence to a cautious interpretation of standing within Article 34 is mirrored here [75]. At 

the same time, the investigatory obligations derived from Article 2 demonstrate the way 

the deceased can function as legal catalysts that prompt institutional reform, while also 

contributing to an affirmation of the dignity of life even after it has ended. 

4.2 Articles 3 and 8 ECHR: Emotional suffering, bodily integrity, and the 

right to family life.  

In contrast to the previous section that examined how Article 2 ECHR obligations 

primarily have been used in developing rights of the dead in relation to investigatory 

mechanisms involving death at the hands of the state, or in its custody, matters relating 

to broader issues of posthumous harm and bereavement have often been addressed 

through Articles 3 and 8 ECHR, which have proven to be more versatile for this pur-

pose[30][11][76]. Article 3 ECHR prohibits torture as well as inhuman or degrading 

treatment, and Article 8 ECHR ensures respect for private and family life[77][78].  

As such, the ECtHR has used these avenues within its jurisprudence to assess the 

emotional impact adverse treatment of the dead has had on their relatives[11][30]. 

In Pannullo and Forte v France[23] the parents of a four-year-old girl had claimed 

that delays in returning her body for burial violated their Article 8 rights. The ECtHR 
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acknowledged that the procedural mishandling of the remains had resulted in signifi-

cant emotional suffering that amounted to a breach of the applicants’ right to respect 

for family life. It was similarly held in Sabanchiyeva v Russia[54] that the cremation of 

deceased insurgents’ bodies by a state, without then returning them to their families for 

burial, violated Article 8, regardless of the deceased involvement in terrorist activities. 

As mentioned earlier in this paper, an insightful case can be found in Akpinar and Altun 

v Turkey[24], in which the applicants’ sons had been killed by security forces, yet their 

bodies were not returned. Although the majority opinion of the Court was that there 

had not been a violation of Article 3 or 8 ECHR due to the lack of proof of ill treatment 

of the bodies or deliberate harm, the dissenting opinion of Judge Fura‑Sandström was 

particularly noteworthy. In this sense, while acknowledging that the ECtHR had not 

previously applied Article 3 to disrespect for a dead body, she highlighted that Article 

3 was intended to protect bodily integrity and human dignity. She argued that this duty 

could not be understood to end at death in circumstances in which a person was killed 

by security forces and the corpse is then subjected to deliberate and cruel acts. In her 

opinion, this kind of conduct constituted an evident affront to human dignity and, thus, 

amounted to degrading treatment within the meaning of Article 3.[54] 

For the purpose of the arguments of this research, her dissent is also significant due 

to its explicit reference to national constitutional understandings, in particular German 

law. As such, in order to support her proposition that “human dignity extends not only 

to the living but also to the dead,” she referred to the German Constitutional Court’s 

Mephisto decision[79] as well as the German Basic Law’s Article 1, which protects 

dignity[102]. This example was used as an illustrative example of a domestic legal tra-

dition in which the dead continue to be owed honour and respect, and according to 

which dignity is understood as non‑derogable. This comparative move by Judge 

Fura‑Sandström points towards the way national jurisprudence and evolving domestic 

values form the normative materials applied via the living instrument principle by the 

ECtHR. 

Although this opinion did not result in concrete rulings of the Court, it is an indica-

tion of changes in the evolution of understanding, and how the living instrument prin-

ciple can be a tool to push the rights protected within the Convention towards the recog-

nition of the emotional and cultural significance of death[80]. 

4.3 Living instrument as a framework for posthumous accountability 

Although the jurisprudence relating to rights and deceased individuals is scattered 

across different circumstances and approaches relating to Articles 2, 3 and 8, a closer 

examination of the wider application signals a distinctive jurisprudential strat-

egy[11][30]. It is clear that the European Court of Human Rights is still resisting mak-

ing any declaration in the direction of deceased individuals holding any rights under 

the European Convention on Human Rights, yet there is a growing body of norms that 

aim to protect their treatment, memory, and significance[30][76][11]. The general prac-

tice appears to be that these norms are justified through the impact they have on the 

living, including next of kin, the wider public, or institutional trust in democratic 
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systems. But ultimately, an argument can be made that they nevertheless rely on a moral 

commitment to the idea that people, even when they are no longer living, still mat-

ter[76]. 

When examining the living instrument principle through the lens of the cautious ap-

proach to the applicability of rights to the deceased, one cannot help but understand that 

the living instrument principle is more than just a mechanism applied by the courts for 

temporal evolutions of rights, but it interacts with the moral compass of the society in 

which it is being used[81][80]. Within the Council of Europe, this process is guided by 

the wording of the Convention towards a broader recognition of harms which are not 

explicitly legislated for in a narrow literal interpretation of the text, but would still 

nonetheless fall within the overall essence of what the Convention has set out to 

achieve[82][81]. 

5 Posthumous protection in practice: national and European 

approaches 

Considering the fact that the living instrument principle relies heavily on the collec-

tive of national European understandings, and how these evolve over time throughout 

these societies, it is advisable to look beyond the jurisprudence of the Council of Eu-

rope, which has up until now been cautious in the evolution of the subject matter, to-

wards developments within national legal approaches to rights of the deceased 

[76][55][81]. This is particularly significant in order to make potential predictions as to 

where the living instrument principle may lead developments in this area in European 

jurisprudence in the future [81][80][76]. As will be showcased in this section, many 

national legal systems within the Council of Europe have relatively robust legal frame-

works that address protecting the deceased [76][55][49]. Many of these are underpinned 

by shared values including dignity, respect for the body, as well as cultural and religious 

practices, and can be interpreted as reflecting broader moral and legal sensibilities 

across democracies in Europe [76][55][30]. 

5.1 The United Kingdom: inquests, PFDs, and the Middleton legacy 

It should be noted that the focus of this section is on the systems in England and Wales, 

and not on the Scottish system, as England and Wales has one of the potentially most 

rigorous national implementations of the European Convention on Human Rights, Ar-

ticle 2 procedural obligations, through the coronial inquest system [83][84][74]. This is 

because in England and Wales, deaths which are deemed sudden, violent, unexplained, 

or potentially connected to state failings are required to be investigated through the 

coroner’s inquest system [85][90][74]. Within this system, a coroner is an independent 
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judicial office holder who is responsible for holding inquests, which are public 

court‑based hearings designed to establish certain basic facts of these specific deaths 

[81][87][74]. These facts are determined by investigating how, when, and where a per-

son came by their death, although in certain specific cases, the wider circumstances of 

the death can be investigated as well [88][89][74]. Coronial inquests within the system 

are inquisitorial rather than adversarial public inquiries, in which evidence is heard 

from witnesses and experts, which allows participation by interested persons 

[90][91][74]. The inquests are not mechanisms to determine criminal guilt or civil lia-

bility, but instead they can be understood as the main domestic procedure through 

which the investigative obligations under Article 2 ECHR take place, most importantly 

in circumstances in which the state may have had some involvement in the death 

[92][93][74]. A key aspect of the inquest system in England and Wales is the mecha-

nism by which prevention of future death reports can be issued by a coroner if an on-

going risk is identified, for the purpose of prompting remedial action [86][94][95]. 

The coronial system in England and Wales has been heavily influenced by the Human 

Rights Act 1998, as well as the landmark decision in R (Middleton) v West Somerset 

Coroner, which broadened the scope of inquests that concerned Article 2 issues relating 

to state involvement in death to also be able to examine how a person came by their 

death, rather than merely by what means, to ensure that wider systemic or institutional 

failings could be uncovered [89][93][74]. 

As mentioned earlier, coroners have the authority to issue prevention of future death 

reports under Regulation 28 of the Coroners (Investigations) Regulations 2013 

[86][94][95]. The reports are addressed to organisations, institutions, or authorities who 

are deemed capable of taking action to remedy any of the failings which may have 

contributed to the death and could risk future deaths in a similar fashion [96][86][95]. 

Although PFDs are non‑binding, they are an important tool to ensure posthumous ac-

countability, in which the death of an individual and the circumstances of this death 

might contribute to improvements for the purpose of preventing deaths of others in the 

future [94][95][74]. It is important to note, however, that the prevention of future deaths 

mechanism in England and Wales has limitations, in particular in relation to its enforce-

ment [86][95][94]. Currently, numerous scholars and practitioners continue to call for 

improvements in the oversight and enforcement of this mechanism [97][95][74]. 

5.2 France and Germany: personality, privacy and reputational rights after 

death 

Jurisdictions such as France and Germany have been included in this paper as two 

examples of European jurisdictions in which personality rights have been extended be-

yond death on the basis of constitutional and civil law foundations [98][99][29]. 

The Civil Code in France recognises posthumous rights to respect for the memory 

and dignity of a deceased [100][98][99]. In relation to this, relatives of deceased indi-

viduals have been granted standing by the French courts for the purpose of bringing 

actions against violations of posthumous personality rights [99][101][29]. These kinds 

of violations include, for example, cases of defamation or misuse of their relatives’ 
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images [99][101][29]. This legal stance has been developed within the French jurisdic-

tion on the basis of a broader interpretation of the personnalité juridique [99][101][29]. 

According to the French stance in this matter, the personnalité juridique is extin-

guished at death, but nevertheless leaves behind certain residual interests which can be 

recognised on the basis of relational or moral claims [99][101][98]. A noteworthy ex-

ample of posthumous rights in France can be found under Article 171 of the French 

Civil Code [99][101][29]. According to this provision, posthumous marriage is permit-

ted in certain exceptional circumstances, in the event that one of the future spouses has 

died after the completion of official formalities unequivocally marking their con-

sent [99][101][98]. 

It is worth noting, however, that this provision is largely symbolic, and the provision 

later makes clear reference to the fact that the marriage in these circumstances would 

not entail any intestate succession rights in favour of the surviving spouse, and also no 

matrimonial property regime would be deemed to have existed between the 

spouses [101][29][98]. The provision also makes clear that the deceased would not have 

been consenting post‑death, and it is still not acknowledging any will or authority on 

behalf of someone who has died [101][29][99]. Instead, the provision explains that the 

effects of the marriage would go back to the day before the death of the spouse, so it 

would have been assumed that this consent would have taken place whilst they still had 

the authority to do so [101][98][99]. 

Germany, as another example, holds the view that the general right of personality, 

which is laid out in Article 2(1) of the German Basic Law, read in conjunction with 

Article 1(1) on human dignity, continues to cover the honour and memory of a deceased 

in its protective scope [29][99][102]. In particular, in the Lebach case (BVer-

fGE 35, 202), it was determined that there needed to be a balance struck between the 

reputational rights of a deceased person and freedom of the press [103][99][102]. The 

emphasis in this case was, however, on the potential harm negative publications could 

have on surviving relatives, but also on the potential to unjustly tarnish the memory of 

the deceased [29][103][99]. 

The reason these two examples have been included in this paper is that they show-

case contrasting views to the European Court of Human Rights’ more indirect ap-

proaches [98][29][99]. This also shows how some of the domestic courts within the 

member states of the Council of Europe already recognise that individuals can still be 

considered normative subjects even after death, with dignity that can be protected le-

gally in their own right, albeit via proxies [102][99][104]. 

5.3 Sweden, Poland and Eastern Europe: ritual, culture and state obligation 

The emphasis in the Nordic and Eastern European countries in relation to the legal 

standing of deceased individuals is largely related to cultural norms around burial, bod-

ily integrity, as well as collective memories [105][106][107]. The legal application 
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mostly found within the areas of administrative law or public health legisla-

tion [107][106][108]. 

For example, in Sweden it is considered a criminal offence under the Penal Code, 

Brottsbalken, to desecrate graves or interfere with the remains of deceased individu-

als [105][106][107]. This reinforces the social taboo against disturbing the dead within 

Swedish criminal law [106][105][105]. Moreover, communal and symbolic death ritu-

als are recognised through the Swedish administrative regulations which address burial 

practices, cremation, as well as handling of remains [105][106][107]. Although this 

does not necessarily equate the same legal concepts as rights, they do reflect the social 

values that influence legislation in Sweden in relation to respect and non-instrumental-

isation [107][106][99]. 

In Poland, as well as other jurisdictions within Eastern Europe, there is a growing 

body of case law in relation to the repatriation of remains, the construction of memori-

als, as well as disputes over religious rights [108-110]. In addition to basing a lot of 

these provisions on the right to family life under Article 8 ECHR, there is also a reliance 

on further national traditions, including those relating to collective mourning, as well 

as the dignity of the dead as a form of public interest [108-110]. 

Although these examples are quite diverse, they exemplify how relational, cultural 

and ethical dimensions of deceased individuals continue to be significant within na-

tional legal structures [99][106][108]. Although the deceased are not considered for mal 

rights bearers, matters including their memory, bodily integrity and public image are 

nevertheless treated within legal mechanisms as relevant and worthy of protection [106-

108]. 

5.4 European convergence: Towards an emergent normative consensus 

As mentioned repeatedly throughout this paper, the European Court of Human 

Rights has refrained from making any direct, explicit statements in relation to the po-

tential of deceased individuals having rights under the Convention [111][110][124]. 

However, when examining some examples from the national jurisdictions of its mem-

ber states, there is an emerging trend among European states that deceased individuals 

are not insignificant, and certain moral components remain worthy of legal protec-

tion [98][99][29]. Within the French legal system, it was seen that the dead can have 

certain civil law protections [100][101][104]. In Germany it was seen how deceased 

individuals may have national constitutional protections [102][79][103]. England and 

Wales have a unique investigatory mechanism for unnatural, violent or uncertain 

deaths, in which there is a broad obligation of legal scrutiny of any non‑natural 

deaths [81][86][74]. Overall, this signifies the understanding across national jurisdic-

tions that posthumous dignity, memory and bodily integrity warrant legal protec-

tion [98][106][108]. Taking into account the fact that the European human rights sys-

tem is not developing in isolation, but can be viewed as a development alongside the 

domestic jurisdictions of its member states, it cannot be ruled out that the living instru-

ment principle may eventually move beyond the merely derivative reasoning of the 
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ECtHR towards a broader recognition of the dead possessing a form of residual norma-

tive personhood [1][31][80]. 

6 The future of human rights beyond life: conceptual, doctrinal, 

and practical implications 

The Council of Europe’s human rights framework is built on a strong understand-ing 

of the importance of the sanctity and dignity of life [112][40][113]. However, a lot has 

changed socially, culturally, technically, and politically since its inception more than 

75 years ago [114][115][116]. As such, it is increasingly being asked to address 

ques­tions and subject matters that were not originally legislated for in its original 

de­sign [5][117][118]. One of these questions is: what, if anything, is owed to the 

dead [32][119][120]? As this paper has demonstrated up until this point, this question 

is not merely theoretical, but emerges from a complex collection of jurisprudence, 

na­tional practices, as well as moral institutions, which when viewed together reveal a 

normative space that extends beyond the living [32][115][40]. It is within this space 

that certain values that apply to the living leak, or continue to be relevant, in relation to 

the legacies, vulnerabilities and symbolic meanings of the dead [121][122][40]. In 

bringing some of the points raised in the previous sections of this paper, the following 

will reflect on the evolving implications that these shifts bring with them [117][5][115]. 

In particular, the focus in this next section is on conceptual co­herence, doctrinal de-

velopment, and policy rele­vance [123][116][124]. 

As mentioned earlier in this paper, the traditional liberal accounts of human rights 

take the view that rational agency, bodily autonomy, as well as individual interests 

cease to apply after death [125][126][127]. However, this rigid stance fails to take into 

account certain types of harm that modern societies seek to tackle, such as harms 

relat­ing to the reputation of the deceased, the ability to conduct culturally significant 

burial practices, access to the remains of loved ones, as well as potential wrongdoing 

or sys­temic failures by public bodies, and the importance of state accounta-

bil­ity [128][54][129]. 

However, the legal theoretical underpinning does not need to be as rigid as it cur-

rently is, and there are alternative options [32][119][40]. For example, the ideas of re-

lational personhood or posthumous dignity are based on the premise that the dead main-

tain some form of social identity and symbolic presence, which continues to be legally 

relevant post‑death [119][32][121]. Smolensky [32], for example, makes a case for a 

relational theory of posthumous rights which is not rooted in autonomy, but instead in 

the continuous web of obligations between the dead and the living [119][32][120]. In a 

similar fashion, philosophical and anthropological ideas such as those from Levinas or 

Derrida position deceased individuals to be subjects of ethical responsibility. Accord-

ingly, they support the view that the memory of the deceased, and their absence, nev-

ertheless continue to shape political and social life [130][116]. In looking back at some 

of the cases made reference to in earlier sections of this paper, such as Pannullo, 

Sabanchiyeva, Cipolletta and Al‑Skeini, one can recognise some of these underpinning 

ideas within the legal reasoning applied, in particular as these cases demonstrate an 
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implicit acknowledgment that deceased individuals do not disappear from moral and 

legal spheres entirely [128][54][131]. 

However, the approach taken by the European Court of Human Rights, in which the 

protection of the dead is indirectly addressed through the rights of the living, such as 

family members or other next of kin, may not always be effective, and there is a risk of 

doctrinal asymmetry [132][61][32]. In this sense, similar harms in different cases may 

go unremedied if there are no living individuals who could be deemed to have been 

sufficiently impacted, or if a particular standing cannot be established [61][133][123]. 

When reviewing the existing literature on the subject matter, three potential doctrinal 

alternative mechanisms are often made reference to [5][32][117]. The first is an evolu-

tive expansion of existing articles, in which the European Court of Human Rights could 

interpret Articles 2 and 8 ECHR to include autonomous posthumous components, most 

notably concerning matters such as bodily integrity, treatment of remains, as well as 

state accountability [124][5][117]. It has been suggested that this kind of alternative 

solution could be based on existing principles within comparative law, as well as the 

European Court of Human Rights’ own precedent in which it recognises the continuing 

impact of state action after death [131][115][123]. A second option can be found in the 

potential reformulation of standing and victimhood under Article 34 [132][61][133]. As 

such, the definition of victim within this article could acknowledge certain harms, such 

as state denial of burial, exhumation, or reputational injuries, regardless of whether di-

rect harm to the living can be established [132][61][32]. This kind of approach would 

align with wider international developments, such as those found within international 

humanitarian law as well as transitional justice, which are moving towards the under-

standing that the dead constitute moral subjects of legal concern [120][134][135]. Fi-

nally, the third alternative could involve the development of a new procedural or sym-

bolic Article 17‑plus [136][116][123]. Scholars such as Smolensky propose the devel-

opment of a new article or interpretive appendix which asserts a symbolic and proce-

dural status of deceased individuals within legal systems, particularly in cases in which 

there are potential state failures [32][119][136]. Again, this type of solution would 

avoid elevating the de ceased to full rights bearers, but would instead serve as a form 

of foundational recognition of the ethical continuity of the living following 

death [40][32][137]. 

However, all of these alternative routes will only be possible if the European Court 

of Human Rights determines that posthumous harms are part of the Convention’s telos, 

namely the protection of human dignity within democratic societies [40][138][117]. 

A move by the European courts in this direction would have serious practical impli-

cations in relation to governance, education and institutional trust [116][130][139]. 

Learning from the English and Welsh coronial inquest system, an expansion of account 

ability and responsibility to those who have died could be expanded into further formal 

obligations of institutional reflection, archival responsibility, as well as symbolic repa-

ration [130][134][140]. This in turn could have further implications for transitional as 

well as restorative justice [129][135][130]. For instance, cases such as Janowiec v Rus-

sia, and the litigation around the Francoist exhumations in Spain, showcase the expand-

ing expectations on states to confront their history, not necessarily only for the sake of 

the living, but also to honour those who are no longer living [129][141][142]. If a state 
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fails to protect the dead, there is always a risk of eroding public trust [139][116][123]. 

As such, the recognition of posthumous dignity also has the potential to reinforce a 

wider sense of social justice and continuity, which strengthens the rule of 

law [40][143][139]. 

If one looks beyond seeing the dead as merely people who are no longer living and 

no longer hold rights, but instead as symbolic guardians of future standards whose leg-

acies, stories and experiences, when framed and examined in light of human rights dis 

course, the acknowledgement of continuing moral value no longer relates only to the 

dead and their loved ones, but becomes a further layer of human rights protection for 

all rights holders [117][40][130]. 

7 Conclusion: Reanimating rights through memory, dignity 

and the living instrument principle 

Over the past 75 years, the European Court of Human Rights has built a significant 

track record of using the living instrument principle as a tool to ensure the European 

Convention on Human Rights remains responsive in light of evolving values within the 

Council of Europe and the European democratic societies [118][5][117]. However, the 

transformative power of the living instrument principle has still evaded addressing 

many of the uncertainties that have developed over the years in relation to harms that 

have occurred after death. By examining jurisprudential, theoretical and comparative 

aspects of posthumous human rights protection, this article has questioned whether the 

European Convention on Human Rights could offer protection after death. 

It has been well established that while the European Court of Human Rights remains 

firm in its stance to merely protect the deceased indirectly through rights of survivors 

under Articles 2, 3 and 8 ECHR, certain alternative stances are developing both in ac-

ademic scholarship as well as in national jurisdictions of its member states. By drawing 

upon doctrinal legal analysis, comparative law, as well as selected theoretical insights, 

it has been shown that a more principled and consistent recognition of posthumous legal 

interests is feasible. This paper has not argued for the promotion of the dead into the 

full category of right bearers, but instead puts forward a more modest evolutionary rec-

ommendation in which human rights law acknowledges that the way deceased individ-

uals are treated should not just be about the deceased themselves, but should reflect the 

kind of society and its values the legal framework seeks to protect. The purpose of the 

living instrument was always to ensure that the Convention is interpreted in accordance 

with contemporary moral expectations of the collective European society. This includes 

expectations such as the recognition of dignity post-death, as well as the understanding 

that posthumous harms, particularly when inflicted or permitted by state actors, require 

legal recognition. It has been demonstrated in numerous domestic jurisdictions of 

Council of Europe member states such as France, Germany and the United Kingdom 

that it is possible to incorporate respect for the dead within legal reasoning without 

under-mining the overall structures of human rights law. The Council of Europe and 
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the European Convention on Human Rights were built upon suffering and the atrocities 

of the Second World War [144][115][145]. The idea was to ensure that the harms of 

the past would not reoccur in the future [138][115][116]. In light of this overall agenda 

of the Council of Europe to enhance protection through human rights for all, it would 

not be unreasonable to incorporate the same mechanisms, on a smaller scale, within the 

continuous evolution of the European human rights framework. By affirming the ethi-

cal and moral continuity between life and death, to enhance protection and prevent fu-

ture harms. 
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