
The Meaning and Implication of ICCPR Ratification  
to Religious Freedom in Indonesia 

 

Saru Arifin 
Universitas Negeri Semarang 

Kampus Sekaran, Gedung K Gunungpati 
Semarang-Jawa Tengah 

saruarifin@mail.unnes.ac.id 
 
 
 

Abstract— Indonesia has officially ratified the ICCPR in 2005. 
This Covenant is one of the basic human rights law instruments in the 
United Nations. This paper is aimed to review the implication of the 
Covenant to human rights law system in Indonesia in general, and 
particularly for the religious freedom. Unfortunately, the violation on 
behalf of the religions has enormously increased since 2005 until 
present. The result of the research reveals that human right laws 
related to freedom of religion in Indonesia, such as the President 
Decree Number 1 year 1965 on the Prevention of Blasphemy 
substantially needs to be harmonized with the ICCPR. This is 
because the national law harmonization is required as a consequence 
of the Covenant either substantially or formally. In this context, the 
Covenant transformation to national law was stagnant. The 
ratification of the Covenant only finished as an official action; in 
fact, it needs the following actions such as harmonization and 
socialization to the state apparatuses. Hence, the differentiation 
interpretation of the religious freedom has become among scholars 
and state apparatuses, and in particular case it impacted to the 
violation of any religion’s followers. 

Keywords— The Freedom of Religion; Human Rights Law; 
ICCPR; Ratification; 

 

I.  INTRODUCTION 
Freedom of religion is a fundamental right that is 

universally recognized by the international community.[1] 
Religion is essentially a collection of beliefs that govern 
certain provisions for life. It is a very personal matter. 
(Dickson, 1995) The law can not force people to believe in a 
certain set of religious beliefs. According to Koentjaraningrat 
(Koentjaraningrat, 1985), religion is a system that consists of 
four components. First, emotions, beliefs that cause people to 
be religious. Second, a belief system that contains all 
conviction, and the shadow of man on God's attributes, 
supernatural beings, as well as all the values, norms, and 
teachings of the religion in question. Third, the system of rites 
and ceremonies which are man's efforts to seek a relationship 
with God, gods or spirits that inhabit the supernatural. Fourth, 
race or national unity to embrace belief systems, and 
conducting the system of rites and ceremonies. 

Four components are connected with one another, so that 
they become an integrated system unanimously. Religious 
purposes should be associated with those components. In other 
words, the interests of religion concern with the interests of 
religious emotions, belief systems, ritual system, and the 
people who constitute one unit. Religious interests can be 
compressed into interests related to belief systems, rites 
system, and the people, while the religious emotion underlies 
all of it (Supanto, 2007). 

In the context of Indonesia, religion plays an important 
role in people's lives. This is stated in the Indonesian national 
ideology, Pancasila, which is expressly stated in the first 
principle: "Belief in God Almighty." In this context, a number 
of religions in Indonesia collectively influence politics, 
economics and culture (Wikipedia, ). Likewise, in the life of 
the world community, religion in its various forms also affects 
the privacy of not only followers, but also on public policy 
(Trigg, 2007). 

Article 29 of UUD 1945 stated that "each citizen is given 
the freedom to choose and practice the faith" and "guarantee 
everything will be the freedom to worship, according to the 
religion or belief." Given the importance of the role of religion 
in the life of the nation, the government is concerned to 
maintain the harmony in the relationship between religion and 
religion internally, through a number of legislative policy. One 
of them is with the issuance of Presidential Decree No.1 Year 
1965 About Abuse Prevention and/or blasphemy. The 
provision of Article 1 of Presidential Decree No. 1 Year 1965 
stated, that religions are embraced by the population in 
Indonesia are Islam, Christianity, Catholicism, Hinduism, 
Buddhism and Confucianism [2]. 

In accordance with the provision of the Constitution of the 
Republic of Indonesia Year 1945, which mandates the 
promotion and protection of human rights in the society, 
nation and state, and the nation's commitment to Indonesia as 
part of the international community to promote and protect 
human rights, Indonesia demonstrates its commitment to ratify 
the main international instruments on human rights. They are 
the International Covenant On Economic Rights, Social, and 
Cultural Rights and the International Covenant on Civil and 
Political Rights. 
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Law No. 11 Year 2005 on Ratification of the International 
Covenant on Economic, Social and Cultural Rights, and Law 
No. 12 Year 2005 on the Ratification of the International 
Covenant on Civil and Political Rights, give hope that there is 
a justice and legal certainty for people who have been craved 
the enforcement of human rights [3]. 

With the two laws mentioned above, Indonesia has 
completed the acceptance of the International Law of Human 
Rights. Earlier, Indonesia's acceptance of International Law of 
Human Rights or in the international world known as 
International Bills of Human Rights made to the Universal 
Declaration of Human Rights. Although the declaration is 
non-juridical instruments, all members of the United Nations, 
including Indonesia, must acknowledge and accept the main 
ideas contained in the Declaration (Al-Amin, 2007). 

Thus, in accordance with the Law No. 39 Year 1999 on 
Human Rights, Law No. 11 Year 2005 on the Ratification of 
the International Covenant on Economic, Social and Cultural 
Rights, and the Law No. 12 Year 2005 on Ratification of the 
International Covenant on Civil and politics, there should be 
no reason for Indonesia to not uphold human rights 
community. Therefore, Indonesia already has regulations or 
court to resolve violations. Freedom of religion as an essential 
part in human rights [4] has been explicitly stated in the 
international covenant as a right that must be respected by 
anyone, including the government. This statement is contained 
in the provisions of Article 18 of the ICCPR which states: 

1. Everyone has the right to freedom of thought, 
conscience and religion. This right includes freedom to 
embrace religion or belief of his choice alone, and freedom 
either alone or jointly with others, in public or private, to 
manifest his religion or belief in worship, compliance, practice 
and teaching. 

2. No one can be forced, so impaired their freedom to 
embrace religion or belief or set preferences. 

3. Freedom to manifest one's religion or belief sets can 
only be restricted by law and are necessary to protect public 
safety, order, health or morals or the rights and freedoms of 
others. 

4. States parties to the present Covenant undertakes to 
respect the liberty of parents and, when applicable, legal 
guardians to ensure the religious and moral education of their 
children in accordance with their own convictions.  

In a practical context, religion is generally manifested 
through various forms of worship and acts of showing 
obedience. This is Often done together with others who have 
the same beliefs, so that freedom of religion often involves 
rights of groups.  

International covenants mentioned above, allowed all to 
believe and even to believe nothing. As such, it covers all the 
major religions, any local religions, belief systems exist, and 
the right not to trust anything. So, the atheists and agnostics 
are also included. Another thing that is covered and very 
controversial is the right to religious conversion. [5] Because 
some formal religions do no recognize the autonomy of the 
individual to convert his religion, guarantee of rights aspect is 

sometimes problematic for the country. Coercion can not be 
made to individuals to change the religious beliefs espoused. 
Even the Cairo Declaration on Human Rights in Islam states, 
prohibited the use of force in any form to humans or to take 
advantage of poverty or ignorance in order to convert his 
belief to a religion or to atheism [6]. 

As a former special rapporteur, Ribiero noted a law of 
thought which holds that individuals should be free not only to 
choose the different choices of theistic beliefs and to practice 
freely, but also have the right to look at life from the 
perspective of a non-theistic, without having to suffer a 
particular disadvantage compared with those who believe. The 
Special Rapporteur was of the opinion that the same is the 
case with people who believe in religion/belief that should 
enjoy the right to practice their religion without hindrance, 
they are not faiths (free thinkers, agnostics, and atheists) that 
should also not be discriminated [7]. 

The inclusion of religion in the public register of the 
character "non-discrimination" is to indicate the acceptance of 
it as an attribute that can not be revoked and very personal, as 
well as gender, race and language (other generic indicators of 
discrimination). It is argued that discrimination on the basis of 
trust is perhaps even jus cogens. (Brownlie, 1991) Because 
many religions are embraced by the public in some countries, 
there is a cross-border element in freedom of religion, so it is 
worthy of international law to regulate freedom of religion. 
(Azcarate, 1945) But in fact, throughout history, religious 
conflict has colored international relations. The history of 
religions, especially in Indonesia, according to Umar, (Umar, 
2006) is colored by the tensions that ended in bloodshed 
among fellow believers. In the name of religion, each group 
felt the most right while converting or labeling infidel one 
another. 

In a similar context in Europe, according to Lehnhof, 
(Lehnhof, 2002) stance competing for legitimacy of 
government by religious groups, such as Christians, Jews, 
Muslims and other faith groups, has sparked a debate among 
human rights activists, so it was a bit much trigger tension in 
the relations among religious groups. 

In this regard, in mid-September 2006, the Ministry of the 
United States released its latest report on religious freedom in 
Indonesia. Routinely, the institute publishes an annual report 
on religious freedom conditions in various countries in the 
world with reference to events related to the issue of religion 
over the last year (Assyaukanie, 2007). 

In general, there is nothing surprising about the contents of 
the report. The condition of religious freedom we are 
concerned and there has been no significant change from 
previous years. Violations and discrimination against minority 
groups are frequent and violent acts in the name of religion, 
have not stopped. The report said some of the factors that 
drive the emergence of discrimination and violations of 
religious freedom in Indonesia. Of them, he said the 
government and the lack of desire to change this situation. In 
some cases, governments have instead assessed silence cases 
of violations of religious freedom. If there is action, the 
perpetrators are usually free from the law. 
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Based on the above description, it appears that religious 
freedom has gained widespread legal guarantees in the 
international community through numerous human rights 
instruments,  and in the context of Indonesia, the commitment 
to the promotion of human rights is also strengthened by the 
ratification of ICCPR and ICESCR two covenants, as well as 
some products of national legislation related. Regarding to 
this, the question can be formulated as follows: First, how 
important is the ratification of the ICCPR covenant in the 
promotion of human rights in Indonesia, particularly in the 
field of religion. Second, how is the implication of the ICCPR 
ratification on the right to freedom of religion in Indonesia. 

 

II. RATIFICATION OF THE ICCPR  

A. Significance and Covenant Binding 
On December 16, 1966, with a resolution 2200A (XXI), 

UN endorsed General Assembly to enact the Covenant on 
Civil and Political Rights together with the Optional Protocol 
to the Covenant on Civil and Political Rights and the 
Covenant on Economic, Social and culture. International 
Covenant on Civil and Political Rights and its Optional 
Protocol to the International Covenant on Civil and Political 
Rights applied on March 23, 1976. 

The International Covenant on Civil and Political Rights 
(ICCPR) is a product of the Cold War. Covenant is the result 
of a political compromise between the forces of violent 
Socialist bloc against capitalist bloc. At that time, this 
situation affected the legislative process of international 
human rights treaties that when it was being worked on the 
UN Human Rights Commission. The result was the separation 
of categories of civil rights and political rights in a category of 
economic, social, and cultural rights into two covenants or 
treaties - which was sought to be integrated into a covenant 
only, but the political reality requires another one. (Al-Amin, 
2007) The other covenant is the International Covenant on 
Economic, Social and Cultural Rights (ICESCR). Both of 
these covenants are twins, which were born under 
circumstances that are not so favorable, which has brought 
certain implications in the enforcement of the two categories 
of rights. 

The ICCPR is one of the documents of international law - 
along with the ICESCR and the UDHR-that form of 
international human rights law (the international bill of rights). 
On this basis, it can be said that the ICCPR is one of the most 
fundamental document in the regime of international human 
rights law. This is very clear, in particular, relating to the 
protection of civil rights and politics. (Schwelb, 1972) 

Besides that, in fact ICCPR as adoption where more than 
one hundred countries did in 1966. Up to now, the ICCPR has 
been ratified by almost all countries in the world. However, 
explicitly McGoldrick proposed a rebuttal of the views of the 
ICCPR which states that the document was established on the 
basis of an individualistic Western philosophy (McGoldrick). 
Moreover, the ICCPR is a further elaboration of various 
freedoms of civil and political rights that were previously 
contained in the UDHR. There is even a view that the ICCPR 

is a statement of human rights obligations in the Charter. 
(Symonides) 

Universality has provided a strong foundation for the 
countries that are not as participants to obey. The arguments 
are as follow. First, some of the provisions of the ICCPR have 
been a part of what is called the norm in customary law. As a 
consequence, the norms that have become part apply binding 
on all states without exception. This argument was put 
forward by, among others, Thedor Meron (Meron, 1989) and 
American courts in the case of Filartiga. [8] 

Second, the argument is put forward by, among others, 
who see Egon Schwelb ICCPR is binding on all states without 
questioning whether the country has ratified or not. The 
binding strength is solely due to the ICCPR is seen as a further 
elaboration of the human rights obligations that were 
previously stated in the UN Charter. This view was rejected by 
McGoldrick [9] for acceptance at the time. It was just less than 
half of the UN member states. However, McGoldrick admitted 
that historically there is a relationship between the two. So that 
argument is based only on the number of admissions. 
Therefore, if the argument is applied to the current context in 
which the recognition of the ICCPR is common, then the 
argument is no longer valid. 

Third, the argument believes that the ICCPR is a reflection 
of general principles of law recognized by civilized nations 
(Hevener, 1978). As mentioned above in fact all the views can 
not be said to be wrong because in the current context ICCPR 
has become a fundamental part of the legal regime of human 
rights, both at international and national levels, the ICCPR has 
a mechanism that occupies a very important location [10]. 
Even in those countries that embrace monism though, the 
ICCPR is crowned as the supreme law. 

However, the ICCPR is a document that has a very 
important position in the universal system of human rights 
protection. The nature that has binding force against the 
country participants has made not only limited to mere 
expressions of universal morality. But more than that, it has 
become a means of coercion to the parties, so it's been said to 
be proper if the ICCPR 'last refuge (the last resort)' for seekers 
who have been denied justice at the national level. 

B. Scope of Regulation 
Basically, ICCPR contains provisions regarding 

restrictions on the use of authority by the state's repressive 
apparatus, especially the state's repressive apparatus of the 
States Parties to the ICCPR. Hence the rights accumulated in it 
also often referred to as negative rights. [11] This means that 
the rights and freedoms guaranteed therein will be satisfied if 
the state's role limited or seen minus. But when the state has 
an interventionist role, it is inevitable the rights and freedoms 
set forth therein would be infringed by the state. This is what 
distinguishes it from the model legislation of the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) 
is actually demanding role of the state maximum. It actually 
violated the rights guaranteed therein if the state does not play 
an active or a minus indicates a role, and ICESCR is often 
referred to as positive rights. 
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C. Ratification Context for Indonesia 
With the Law No. 39 Year 1999 on Human Rights, Law 

No. 11 Year 2005 on the Ratification of the International 
Covenant on Economic, Social and Cultural Rights, and the 
Law No. 12 Year 2005 on Ratification of the International 
Covenant on Civil and Political Rights, there should be no 
reason for Indonesia not to enforce the human rights 
community. This is because Indonesia has already had 
regulations or court to resolve the violations. 

Hikmahanto Juwana stated that there are some challenges 
that the government of Indonesia after the ratification of the 
ICCPR. First, the government should do a post-ratification of 
the ICCPR to transform and translate norms in the ICCPR into 
domestic law. This transformation can be in the form of 
amending or proposing new legislation as mandated by the 
ICCPR. Governments have to comb the various laws and 
regulations that are not in conformity with the ICCPR. 

Second, the law enforcement officials have to understand 
the various laws that have been amended or made anew as a 
consequence of the ratification of the ICCPR. Without a good 
understanding of the law enforcement agencies, it would be 
hard to imagine the ICCPR has meaning in society. 

Third, the Government has an obligation to ensure that the 
provisions of the ICCPR which was transformed into the 
legislation could apply uniformly throughout Indonesia. 

Fourth, the government should provide the supporting 
infrastructure for the implementation of legislation 
transforming the ICCPR. Indonesia often encountered in law 
enforcement should work with minimal support infrastructure 
law. Prison in very poor conditions, laws and regulations are 
not available for judges and more. 

Fifth, the government is obliged to change the culture of 
the Indonesian people and government officials who are less 
aware of human rights, including in the field of civil and 
political, to be very aware. Sometimes the legislation failed to 
apply because it is not supported by the legal culture of 
society. 

 

III. IMPLICATIONS THE COVENANT RATIFICATION 
In the perspective of human rights, the government 

intervention through the MUI and Coordination Agency 
Adherents Religious Faith and Faith (Bakorpakem), which 
issued the prohibition and dissolution of the Ahmadiyah, was 
not in harmony with the provisions of the ICCPR Covenant, 
especially Article 18 because the expression in any form of 
religious belief was protected by these covenants. In this 
context, Indonesia has ratified the ICCPR Covenant is seen as 
not consistent in its application. Though Indonesia did not 
make reservations or declarations on ICCPR article related to 
religious freedom. In addition, freedom of religion has been a 
part of jus cogen. Even if Indonesia ratified, it would not 
reduce any obligations. As a consequence, Indonesia is 
required to apply in accordance with the interpretation given 

by the Human Rights Committee as the only organ that has 
full authority over the implementation of the ICCPR. 

In the covenant provisions, affirmed the obligations 
imposed on the state-participants contained in Part II ICCPR 
Article 2-5. This provision can not be used as the object of 
reservation. The authority to interpret the obligations assumed 
by the state-owned participants by the Human Rights 
Committee as the treaty-based organ of his ICCPR. The 
authority is not independent of Article 40 (2) which enable the 
Committee to carry out an assessment of the reports of the 
countries-participants about the implementation of the ICCPR 
in their respective countries. 

As a consequence, the Committee adopted a General 
Comment, where in it is good advice or interpretation of the 
Committee on the provisions of the ICCPR, to determine the 
obligations assumed by the state-participants, and should be 
noted further on General Comments provided by the 
Committee in addition to the articles of the ICCPR which 
regulates it. The comment associated with it is No. 31, entitled 
Nature of General Legal Obligation imposed on States Parties 
of the Covenant. No comments supersede Comment 3 as the 
form has the latest developments. 

General Comment states if the obligation contained in 
Article 2 Brazilians are erga omnes obligations. As a 
consequence, each participating country has a duty to watch 
over the protection of the rights in other participating 
countries. Therefore, when a failure of a party to show the 
other participating countries are not to be considered as a 
hostile act, it must be understood in relation to the fulfillment 
of its obligations towards the international community as a 
whole. 

Obligations imposed by the Covenant shall be binding on 
the participating countries as a whole. That is, all branches of 
government and other government officials without exception 
are bound by this obligation as well. This view cannot be 
separated from the provision contained in Article 27 of the 
Vienna Convention on Law Treaties (VCLT) where the 
participants are not allowed to make the provisions of its 
internal law as justification for its failure to fulfill its 
international obligations. 

In this chapter there is also the term 'individual' without 
reference to nationality. Covenant includes all individuals who 
are in a jurisdiction and that the subject of the participating 
countries. Sense includes all those individuals who are in the 
area that became part of the jurisdiction without considering 
the status. (Lillich, 1984) 

Of this provision, then rationae personae and loci are 
broadly covers all individuals in its territory and which are 
outside though. This applies in relation to, for example, the 
citizens who are performing their duties as peacekeepers 
abroad. Individuals are the only objects for the protection of 
the Covenant with the exception of Article 1. However, in 
relation to the communication under the First Additional 
Protocol, the comments provide an exception to give possible 
for a group of individuals to submit communications. 

The obligation to respect and guarantee contained in 
Article 2 (1). The obligation to respect had an understanding 
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of the obligations is negative. That is, the participating 
countries are not required to perform various actions. For 
example, the participants are required to refrain from 
restrictions of freedom of expression. While the obligation to 
ensure meaningful as a positive obligation. That is, the 
participants are required to be pro-actively associated with the 
realization of the rights. For example, with respect to the 
realization of the right of every citizen to participate in a 
variety of public life, of course, this requires a party to hold a 
mechanism that can enable these rights are realized. Both of 
these obligations must be performed by the participating 
countries in relation to good faith as stated in Article 26 
VCLT. 

The shape of the obligations imposed on the state-
participants in relation to the realization of the rights can be 
done in various forms. For example, in the form of legislation, 
administrative, educational or other actions that can support 
the objective of the Covenant implementation. In addition, the 
Committee also believes that an increasing knowledge of the 
general public was not as important as increasing the 
knowledge of the authorities in relation to the Covenant. 

The obligation in Article 2 (1) shall be binding on the 
states-participants and does not have a direct horizontal effect. 
Covenant should not be viewed as substitutes for the products 
of local laws. However, when the participants must provide 
protection for individuals from violations committed by its 
agents and other parties. Failure is considered to occur when 
the participants leave or fail to take appropriate measures 
related to the prevention, punishment, investigate or repair 
damages caused by persons or an institution. 

Article 2 (2) requires the states to take measures necessary 
for the implementation at the local level. The state-participants 
who do not have the legal instrument that clearly protects the 
rights required to make changes. When there is a conflict 
between local laws and the Covenant then the first must be 
adjusted to the standards provided by the Committee. 

In addition, although the participating countries are not 
required to make the Covenant be directly used in the local 
court, but the Committee encourages the State Party not to 
embrace monism that incorporating the Covenant as part of 
the local law. In addition, Article 2 (2) requires the states to 
implement it immediately. This obligation should not be 
overlooked just because of social reasons, politic, economy 
and culture of the country concerned. 

 

IV. CONCLUSION 
Indonesia ratified the action taken against the covenant 

ICCPR is a concrete manifestation of the Indonesian nation to 
participate in the promotion and enforcement of human rights, 
especially in the field of freedom of religion. This has been 
followed by Indonesia in the realm of regulation and human 
rights institutions. However, the transformation process still 
requires a lot of adjustment, both in the legal system, culture, 
and credible institutions in the promotion of human rights, 
especially in the field of freedom of religion. In addition, the 
implications of the Covenant ICCPR ratification by Indonesia, 

especially in the field of freedom of religion requires the 
harmonization of regulatory level, and at the same time 
transforming the values of human rights contained in the 
Covenant as a whole, so that the handling of religious freedom 
can run in accordance with the demands of the covenant. 
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